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CURRENT TOPICS. 





In the number of this Journar for March 
28, 1879, atten.ion was called to a recent de- 
cision of Dillon, J., in the United States Cir- 
cuit Court, in this city, in the case of Robin- 
son v. St. Louis Mutual Life Ins. Co., hold- 
ing that a waiver, by reason of a circular issued 
by the company, of the right to claim a for- 
feiture of a life policy, might be set up by 
replication in a law action, and that it was un- 
necessary to transfer the litigation to the 
equity side of the court to obtain the benefit 
of such waiver. The plaintiff, who was the 
beneficiary in the policy, had brought suit on 
the law side of the court to recover on a death 
loss, and the company had set up, by way of 
defense, that the policy was fortified by reason 
of the failure of the insured to pay the inter- 
est in advance, (at date of one of the annual 
payments), on an outstanding note—the policy 
providing that such failure should cause an 
absolute forfeiture of the policy, and of all 
rights of every kind thereunder. 
the plaintiff filed this bill in equity to be re- 
lieved from the forfeiture, predicating his 
right to equitable relief upon the terms of the 
circular in question; and upon the rendition 
of the decision above mentioned, set up this 
waiver by replication in the action at law. 


The cause was tried by the court and a jury; ; 


and, under theinstructions of the court,the jury 
found for the plaintiff the amount of the 
equitable value of the policy, as mentioned in 
the circular. 





This case is of interest upon the question of 
the effect of circulars and prospectuses of life 
insurance companies, upon forfeiture clauses 
in their policies. The provision of the circu- 
lar upon which the court held there was a 
waiver of the forfeiture, was as follows: ‘If, 
during the year, the expenses exhaust the 
‘loading,’ the interest received and mortality 
experienced be equal to that assumed in the 
construction of the premium rates, there will 
be nothing to divide; but, so far, in the gen- 
eral experience of American companies, the 
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Thereupon | 


rate of mortality and expenses has proved 
less and the rate of interest higher than 
that assumed, thereby saving a_ profit 
or surplus to the company. Other 
sources of profit, such as lapsed and for- 
feited policies which have always been and 
are now by most companies regarded as rich 
sources of profit, are not taken into consider- 
ation, for the reason that this company has 
made all of its policies non-forfeitable either 
in granting ‘ paid-up’ policies for an equita 
ble portion of the original amount, or by ex- 
tending the policy in full force, until its value 
is exhaused in paying for insurance—the com- 
pany holding the doctrine that it ought not to 
make a profit out of the misfortunes of such 
of its members as may, through adverse cir- 
cumstances, be unable to promptly meet their 
annual payments.’’ And, in another place in 
the circular, it was said: ‘*This ratio might 
have been still further reduced, had the com- 
pany been willing to take advantage of the 
misfortunes of such of its members as through 
adverse circumstances were unable to meet 
their annual payments, and by forfeiture of 
their policies to appropriate their value toward 
paying expenses, as many other companies 
have done.’’ The only proof adduced that 
the insured ever saw the circular, was the fact 
that one of these circulars was regularly mailed 
to him by the agent of the company; nor was 
there any application to the company for a 
paid-up policy for the equitable portion of the 
original amount. This holding of the Federal 
judges is predicated upon the sanie view an- 
nounced by the St. Louis Court of Appeals, 
in the recent case of Steele v. St. Louis Mu- 
tural Life Insurance Co., 5 Cent. L. J. 153, 


a - » 








where the doctrine is fully considered, and 
the authorities reviewed. 





In Northwestern Mutual Life Ins. Co. v. 
Perrill, recently decided in the United States 
Circuit Court for the Southern District of 
Ohio, the complainant filed its bill against the 
defendant and others to foreclose a mortgage 
given to secure the payment of the amount 
stipulated in and the fulfillment of the terms 
and conditions contained in a certain bond. 
The said bond, among other things, contained 
the following provisions, viz: ** That if said 
bounden, Zebulon H. Perrill, his heirs, execu- 





tors, administrators, or any of them, shall 
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well and truly pay, or cause to be paid, unto 
the above mentioned The Northwestern Mu- 
tual Life Insurance Company, or to its cer- 
tain attorneys, successors or assign, the full 
and just sum of cight thousand dollars at the 
expiration of five years from date of these 
presents, with interest thereon until paid, at 
the rate of eight per centum per annum, pay- 
able semi-annually, on the first day of Janu- 
ary and of July, in each and every year, 
etc.’’ It was conceded that the terms of the 
mortgage had been broken and that the com- 
plainant was entitled to a decree of foreclos- 
ure for the amount stipulated for in the bond, 
with interest from January 1, 1877, the man- 
ner of computing the interest being submitted 
to the court. Swine, J., said: ‘‘ By the 
terms of the bond, the principal is to be paid 
at the expiration of five years, with interest 
thereon until paid, at the rate of eight per 
centum. Following the case of Mounett v. 
Sturges, 25 Ohio St. 384, we hold that the 
contract is to pay interest at the rate of eight 
per cent, until the principal debt is paid, and 
not merely for the time the bond is to run. It 
is stipulated that this interest is payable semi- 
annually. Where semi-annual installments of 
interest have become due, and are not paid, 
each such installment of interest will bear in- 
terest from the time it is due, at the rate of 
six per cent. Dunlap v. Wiseman, 2 Dis. 
898; Monnett v. Sturges, 25 Ohio St. 384; 
Cramer v. Lepper, 26 Ohio St. 59. The 
complainant will, therefore, be entitled to in- 
terest on the principal debt at the rate of eight 
per cent. from January Ist, 1877, until the 
time of taking the decree, and interest at six 
per cent, per annum upon each semi-annual 
installment of interest from the time when 
they respectively fell due.’’ 








COMPOSITION WITH CREDITORS. 


It is a rule of law founded in reason, and 
abundantly sustained by tbe authorities, that 
where the amount of a debt already due? is 
ascertained,? and not disputed, it can only be 
discharged by payment in full,t and that an 


(1) Brooks v. White, 2 Met. 283; Smith v. Brown, 3 
Hawks, 580; Fitzgerald v. Smith, 1 Ind. 310. 

(2) Bateman v. Daniels, 5 Blackf. 71. 

(3) Bunge v. Koop., 48 N. Y. 225. 

(4) Ogborn v. Hoffman, 52 Ind. 439; Stone v. Lew-~ 
man, 28 Ind. 97. 








agreement to accept from the debtor® a part 
in full payment of the entire debt, is without 
consideration and constitutes no defense to a 
suit for the unpaid portion of the debt.6 It 
has indeed been held that such an agreement, 
if executed by the payment of the stipulated 
part, would be enforced as to the remainder,? 
but the great weight of authority is to the con- 
trary. 

An agreement to release the debtor from his 
debt must rest upon a new and valid consid- 
eration to be effectual.s So, if the debtor give 
other security,9 or make payment at a place, 
or in any manner," more beneficial to the 
creditor than that prescribed in the contract, 
or to which he is otherwise entitled, the con- 
sideration is sufficient to support the agree- 
ment. Under the common law, it is true, any 
creditor or creditors and their debtor might 
enter into such a contract as the parties 
thereto might agree upon, and by executing a 
release under seal, the creditor might effectu- 
ally release the debtor, although no considera- 
tion was given therefor.12 But this in no way 
conflicted with the rule laid down, for although 
the reason why the use of a seal would effect 
a discharge, while the same writing not sealed 
would not produce such a result, is rarely 
alluded to, yet it is perfectly obvious; at 
common law the seal was conclusive evidence 
of a sufficient consideration, and hence, when 
attached to a release of a debt, was conclusive 
evidence of a sufficient consideration for such 
release.13 

It necessarily follows that wherever the dis- 
tinction between sealed and parol contracts 


(5) Brooks v. White, supra; Sanders v. Branch 
Bank, 18 Ala. 353; Boyd v. Hitchcock, 20 Johns. 76; 
Lewis v. Jones, 4 B. & C. 506. 

(6) Pinnel’s case, 5 Co. 117; Fitzgerald v. Smith, 
supra; Bright v. Coffman, 15 Ind. 371; Jackson v. 
Stackhouse, 1 Cow. 122; Ryan v. Ward, 48 N. Y. 204; 
Bunge v. Koop, supra; Gray v. Barton, 55 N. Y. 68; 
Fitch v. Sutton, 5 East. 230; 2 Pars. Cont. 618, note w. 

(7) Milliken v. Brown, 1 Rawle. 391; Keen v. 
Vaughan, 48 Pa. St. 477. 

(8) Acker v. Phenix, 4 Paige, 305; Sanford v. Hux- 
ford, 32 Mich. 313. 

(9) Brooks v. White. supra; Kellogg v. Richards, 14 
Wend. 116; 2 Pars. Cont. 619. 

(10) Smith v. Brown, supra. 

(11) Sibree v. Tripp, 15 M. & W. 23; LePage v. Mc- 
Crea, 1 Wend. 164. 

(12) Harrhy v. Wall, 1 B. & Ald. 103; Ryan v. Ward, 


supra. 

M3) 2 Bl. Com. Chitty, 445, n.8; 7T. R.477; 1 Plowd. 
308; Gray v. Barton, 55 N. Y. 68; Leonard v. Bates, 1 
Blackf, 172; Phelps v. Sprowle, 1 My. & K. 231: Jackson 
v. Stackhouse, 1 Con. 122; Taunton v. Pepler, 6 Madd. 


166, 
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has been removed, and the rules of evidence 
applying to such contracts have been changed, 
a release under seal can have no other or 
greater force than any other agreement or 
mere receipt would have. Consequently such 
releases have gone quite out of use, and to 
accomplish the result desired, deeds of com- 
position are resorted to. The deed of compo- 
sition consists in an agreement by the credi- 
tors to release the debtor upon payment by 
him of some agreed part of the amounts due 
them.1# The releases thus executed by the 
creditors are sustained upon the theory that 
the agreement of one creditor to give up a 
part of his claim against a debtor, is a suffi- 
cient consideration to support a like agreement 
made by another creditor.” It necessarily 
follows that to make a sufficient deed of com- 
position and release, at least twol* of the 
creditors must join in its execution, for 
otherwise the mutual agreement between 
creditors, which forms the  considera- 
tion for the release, and renders it binding 
upon the creditors joining in it, would be en- 
tirely wanting. The agreement for a compo- 
sition is wholly voluntary on the part of every 
creditor, and one who does not join with the 
others is not bound by it; but if he does join 
in it, heis bound to the utmost good faith 
toward the others.!7_ Any agreement made in 
derogation of the composition by any creditor 
joining in it, or any private bargain made 
with the debtor, the effect of which is to place 
one in a better situation than the others, is 
fraudulent as to the other creditors, and 
void,!8 and money paid under such fraudulent 
agreements may be recovered, as having been 
obtained against the clear principles of public 
policy.” 

The effect of such an agreement or pri- 

(14) Ex parte Vere, 19 Ves. 93: Devou v. Ham., 17 
Ind. 472. 

(15) Norman y. Thompson, 4 Ex. 755; Good v. 
Cheeseman, 3 B & Ad. 328; Perkins v. Lockwood, 100 
Mass. 249; Eaton v. Lincoln, 13 Id. 424; Steinman vy. 
Magnus, 11 East. 390; Dauchy v. Goodrich, 20 Vt. 127. 

(16) Norman vy. Thompson, supra. In Devou v. 
Ham, supra, this important distinction is overlooked, 
and a contrary opinion is expressed; but the question 
was not before the court in that case, and the opinion 
given withvut argument or citation of authority, was 
clearly obiter, and neither in accordance with princi- 
ple nor precedent. 

(17) 2 Kent Com. (12 ed.) 389, nute 6; Greenwood vy. 
Lidbetter, 12 Price, Ex. 183. 

(18) Kahn vy. Gumberts, 9 Ind. 480; Lewis v. Jones, 
4 B. & C. 511; Burrill on Assiznments, 136; Stuart v. 


Blum, 4 Pa. St. 225. 
(19) Story’s Eq. Juris., § 319. 





vate bargain entered into by the debtor is to 
avoid the composition and release, and the 
other creditors may sue on their original con- 
tracts. More than this, the courts are so 
careful to preserve the highest degree of good 
faith among creditors, that the debtor 
himself, on grounds of public policy, is allowed 
to set up the fraud as a defense to a bond given 
by him to secure the secret preference. The 
courts are so jealous of the interests of the 
creditors entering into such agreements, that 
they are not required to show that they have 
been injured by the secret contract of the 
debtor, but the mere fact that such an agree- 
ment has been made is conclusive evidence of 
fraud, and is alone sufficient to avoid the com- 
position and deprive the debtor of all benefits 
he otherwise would have received from it ” Or 
if the debtor, in order to induce his creditors 
to enter into the composition, misrepresents to 
them his true condition as to his liabilities and 
the amount and value of his assets, the fraud 
will avoid the composition and deprive the 
debtor of the benefit of the release.* 

Besides the release by deed of composition, 
there appears to be only one other way by which 
a debtor may be so effectually released from the 
payment of any part of his debts by his cred- 
itors that he cannot afterward be required to 
make payment in full, and that is by gift. It 
would seem, also, that this is the only way in 
which a debtor dealing with a single creditor 
can obtain from him a valid and conclusive 
release without giving some sufficient consid- 
eration therefor. To be effectual, the gift by 
the creditor to the debtor of that part of the 
debt remaining unpaid must clearly appear to 
have been so intended and executed. There 
must be an actual delivery, as in other cases, 
so far as is possible under the circumstances 
of the particular case.*% It will not be suffi- 


(20) Kahn v. Gumberts, supra. 

(21) McFarland v. Garber, 10 Ind. 151; Cockshott v. 
Bennett, 2 Durnf. & East. 765; Leicester v. Rose, 4 
East. 872; Case v. Gerrish, 15 Pick. 49. 

(22) Seving v. Gale, 28 Ind. 486; though a gratuit- 
ous payment made to any creditor after he has signed 
the composition deed, unless in pursuance of an agrees 
ment made before, is not fraudulent as to the others. 
5 Bing. 4382. 

(23) Brown v. Stackpole, 9 N. H.478; Devou v. Ham, 
supra; Forsythe on Comp. with Creditors, p. 27. 

(24) Fitzgerald v. Smith, 1 Ind. 310.3 

(25) Gray v. Barton, 55 N. Y. 68. 

(26) 2 Kent Com. 489; Westerlo v. Dewitt, 36 N. Y. 
346; Bedell v. Carll, 33 N. Y. 581: Doty v. Willson, 47 
NY. 583.4 
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cient for the creditor to balance his books 
‘*by gift’’ to the debtor, and then to retain 
the books in his own possession. 
also be the execution of a receipt in full, which 
must be delivered to the debtor.2 It is held, 
also, to be sufficient where the creditor writes 
upon a copy of the account that it is cancelled 
by gift and then signs and delivers it to the 
debtor with the intent to make a gift of it to 
him, and the debtor then receives it as a gift 
from the creditor.% W. L. S. 


(27) Gray v. Barton, supra. 
(28) Gray v. Barton, supra. 








LEASE UNDER SEAL — VARYING TERMS 
BY PAROL AGREEMENT. 





LOACH vy. FARNUM. 





Supreme Court of Illinois. 
[Filed at Ottawa, January 25, 1879.] 


1. ALTHOUGH A LEASE OF REAL ESTATE need not 
be under seal, yet where it is so made an indorsement 
on the back of such lease made afterwards and signed 
by the lessor for the reduction of the rent provided 
for in the lease, can not be allowed in evidence to vary 
the terms of the lease. 

2. EVIDENCE OF PAYMENT AND RECEIPT of the 
reduced rent for three months after the making of the 
indorsement by the lessor, is not admis~ible to vary 
the original contract. The cases of Lake v. Campbell, 
18 Ill. 106, and White v. Walker, 31 III. 423, explained, 


BakER, J., delivered the opinion of the court: 


This was a proceeding of distress for rent pros- 
ecuted by appellees against appellant, and result- 
ing in a verdict and judgment in their favor for 
$841 86. 

The claim of appellees was based upon a lease in 
writing and under seul, for the premises known as 
No. 74 N. Halstead street, in Chicago, for a term of 
three years, from the Ist day of April, 1872, at an 
annual rental of $800, payable in monthly install- 
ments of $66 66 2-3 each. On the trial, appellant 
offered in evidence the following alleged agreement 
for the reduction of the rent, which was indorsed 
on the duplicate of the lease in the hands of ap- 
pellant : 

‘* February Ist, 1874. 

‘* We agree to take, forrent of the within leased 
premises, $55 per month, instead of $66 66 2-3, as 
written, the reduction to commence February Ist, 
1874. “FARNUM & CHIDESTER.”’ 

And also offered to prove in connection there- 
with, that for the months of February, March and 
April, 1874, appellees took the reduced rate of $55 
per month, in full for the rent for those months 
respectively. 

The court refused to admit in evidence said in- 
orsement on the lease, and proof of such alleged 


There must - 





payment. This action of the court is assigned as 
error. It is a well settled rule of the common law, 
that an executory contract under seal can not be 
modified or varied by a parol agreement; and the 
same doctrine has frequently been announced by 
this court. Baker v. Whiteside, Breese, 174; Chap- 
man v. McGrew, 20 Ill. 101; Hume v. Taylor, 63 
Ill. 43; Barnett v. Barnes, 73 Ill. 217. In the case 
last cited, it was expressly held that where a lease 
under seal fixes a certain amount of rent to be paid 
each month, a parol agreement changing the 
amount of rent to be paid for the unexpired term, 
and leaving the lease in other respects unchanged 
and in force, is not binding upon the lessor, and he 
will, notwithstanding such parol agreement, be en- 
titled to recover the amount of rent called for by 
the lease. Chapman v. McGrew, supra, was also 
based upon a lease under seal, and in that case it 
was claimed that by a written agreement and fora 
consideration, the rent was reduced $200 a year, 
and this court then said: ‘* The agreement for a 
change of the terms of this lease was not under 
seal, while the lease was; and, therefore, this agree- 
ment did not have the effect to release the defend- 
ant from his liability on the lease.’? These two 
cases, as also Hume v. Taylor, seem to be directly 
in point, and decisive of the case at bar. 

Appellant cited Lake v. Campbell, 18 Ill. 106, 
and White v. Walker, 31 Ill. 423. The former case 
simply decides that a lease is an instrument that 
needs no seal to give it validity as between the 
parties. 

But the lease in the case now before us was un- 
der seal. In very many, if notin most of the cases 
both English and American, in which the doctrine 
under discussion has been announced, the con- 
tracts would have been perfectly valid without any 
seal. A seal was not essential in order to make 
the contract in Hume v. Taylor a valid and bind- 
ing contract for the delivery of hogs, and yet the 
parties there as here elected to enter into a sealed 
contract. White v. Walker was an action against 
one who had indorsed upon the lease a guaranty 
of payment of the rent, and it was decided upon 
the ground that the new agreement had been fully 
executed, and that an executed parol agreement 
could be shown to defeat a recovery on an instru- 
ment under seal, and upon the further ground that 
under the peculiar facts of that case, there was an 
equitable estoppel as between White and = alker. 
Tu the opinion of the court Chapman v. McGrew is ex- 
pressly referred to and the case distinguished there- 
from. It does not overrule the former decisions 
of the court, and subsequent cases have followed 
these former decisions. 

Again, the agreement for the reduction of rent 
was executory, and was without any consideration, 
and was therefore a mere nudum pactum, and not 
binding. The supposed agreement was made 
February 1, 1874, and it does not appear, nor 
was it proposed to prove, that the city at 
that time contemplated raising Halstead street, or 
that in regard to that matter or any consequent 
inconvenience to the occupant of the demised 
premises was either suggested or contemplated by 
either of the parties, even if we assume that such 
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matters would be competent for the purpose of 
showing a consideration. There is, however, 
nothing in the record to warrant the assumption 
that this evidence was offered for the purpose now 
claimed in the brief of appellant. The sole offer 
on the trial was to prove as a part of the defense 
that the city on or about the lst day of May, 1874, 
took possession of the street in front of the prem- 





ises and raised its grade, and thereby excluded ap- | 


pellant from free use of said premises, and there 
was no pretense whatever of attempting to show 
that this action of the city at all influenced or had 
any connection whatever with the agreement made 
three months before. 

The court committed no error in refusing to let 
appellant show that appellees had accepted rent 
for February, March and April, 1874, at the re- 
duced rate. No claim was made for those months, 
but only for the subsequent months. The agree- 
ment for reduction was still executory as to subse- 
quent rent, and the payments made would be but 
invalid ratifications and repetitions, so far as the 
contract remained executory, of an invalid prom- 
ise and would stand on the same footing as the 
promise itself. 

We have nothing to do with the wisdom or expe- 
diency of the doctrine upon which this decision is 
based. Such questions are for the legislative de- 
partment of the government. We can only ad- 
minister the law as we find it. 

The judgment of the superior court must be 
affirmed. 


a eg 


PROMISSORY NOTE SECURED BY DEED OF 
TRUST—DEFAULT—NOTICE TO INDORSER. 





NOELL v. GRAVES. 


Supreme Court of Missouri, October Term, 1878. 


1, PROMISSORY NOTE AND DEED OF TRUST SECUR- 
{NG IT MUST BE READ TOGETHER.—A holder of a 
note secured by adeed of trust, and having knowl- 
edge of it, is bound by the terms of the deed of trust. 
The note and deed of trust are to be read together as 
one instrument. 


2. INDORSEMENT — WHEN DEMAND AND NOTICE 
OF PROTEST NECESSARY TO CHARGE INDORSER.— 
W made and delivered to G two promissory notes, the 
one in question payable three years after date, upon 
which was the following indorsement: “This note is 
secured by deed of trust, stamped according to law.” 
The deed of trust provided that the non-payment of 
interest on the notes should have the effect of making 
the notes due and payable. The notes were trans- 
ferred by indorsement to N, who afterwards, on ac- 
count of default in the payment of interest, declared 
them due and payable, and sold the land thereunder. 
Subsequently, the note in question became due, and 
was then duly protested, in order to charge the in- 
dorser: Held, that as by the terms of the deed of 
trust, the note became due on default in payment of 
the interest, demand on the maker and notice to the 
indorser should have been made at that time, and this 
not having been done the indorser was discharged. 





SHERWOOD, C. J., delivered the opinion of the 
court: 

The note in suit is as follows, to wit: 

‘* BRUNSWICK, MO., February 26, 1872. 

Three years after date, I promise to pay to the 
order of Henry L. Gaines, five hundred dollars, for 
value received, negotiable and payable, without de- 
faleation or discount, and with interest from date 
at the rate of ten per cent. per annum; and if in- 
terest be not paid annually, to become as princi- 
pal, and bear the same rate of interest. 

(Signed) TURGEN WILL.” 

Upon which note was the following indorsement: 
“This note is secured by deed of trust, stamped 
according to law.”’ 

The petition alleged the due presentment of the 
note for payment, at the late residence of the 
maker, on the lst day of March, 1875, and the due 
notification to the indorser of non-payment. No 
point is made as to the form of the protest. 

The cause was submitted to the court upon the 
following agreed statement of facts: 

It is agreed that the note sued on is one of two 
notes, executed by Turgen Willto H. L. Gaines, 
which were secured by a deed of trust herewith 
filed and made part of this agreement, by which, 
on non-payment of the interest to become due an- 
nually, or of either note as it should become due, 
it should have the effect of making all the notes 
secured as aforesaid due and payable; that before 
the maturity of either of said notes, either by their 
terms or the terms of the trust deed, the notes 
were all, for value received, transferred and as- 
signed by written indorsement on their backs, by 
H. L. Gaines to H. M. Noell; that Noell, before 
the actual maturity of either note, on account of 
default in payment of interest becoming due an- 
nually on said notes, elected to declare them due 
and payable, and sold the land thereunder, and that 
after said sale the note sued on, by its terms be- 
came due and was duly protested, as set forth in 
the plaintiff ’s petition. 

The deed of trust, so far as concerns the present 
inquiry, is as follows: 

* But, should the first party fail or refuse to pay 
the said debt or the said interest, or any part there- 
of, when the same or any part thereof shall become 
due and payable according to the tenor, date, and 
effect of said notes, then the whole shall become 
due and payable, and the deed shall remain in full 
force and effect, and the said party of the second 
part, * * * atthe request of the legal holder 
of the said notes, shall, or may proceed to sell, etc.” 

John H. Townsend was the trustee. 

This suit is brought for the balance due on the 
note declared on, the sale of the property incum- 
bered failing to realize a sufficient sum. Judgment 
went for plaintiff, causing this appeal. 

The salient question in the case before us is,wheth- 
er the proper steps were taken *‘to fix the indorser” 
thus converting his conditional liability into an ab- 
solute engagement. And the proper solution of 
this question depends upon the like sulution of an- 
other, viz.: Whether, under the agreed facts, the 
notes matured according to their face, or whether 
such maturity was limited and controlled by the 
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terms of the contemporaneously executed deed of 
trust. It is-but the statement of common learning 
to assert, that instruments executed at the same 
time and with regard to the same transaction, and 
making reference to each other, are but one in the 
eye of the jaw. 2 Smith’s Lead.Cas. 259 et seq. and 
cases cited; 2 Pars. Cont. 553, and cases cited; 1 
Green]. Ev., § 283, and cases cited; Washington 
Mut. F. Ins. Co. v. St. Mary’s Seminary, 52 Mo. 
480. Nor is it even necessary to give this rule op- 
eration, this principle application, tomake two in- 
struments virtually one, that they refer to each 
other in terms. 2 Smith’s Lead. Cas., Id. 

The principle followed in Brownlee v. Arnold, 
60 Mo. 79, was but an enunciation of the familiar 
rule above noted. There the deed of trust exe- 
cuted at the same time as the notes secured 
thereby, provided that the notes should not become 
due,nor that deed be foreclosed until the fourth note 
should mature. The first note was, after its ma- 
turity, transferred to a third party, who, for the 
purpose of an ordinary recovery, brought suit 
thereon, and we held the action prematurely 
brought,tholding that it was perfectly competent 
for the original parties thus to contract; that the 
notes and deed of trust should be ‘ read together 
and regarded as one instrument,” and that a pur- 
chaser with notice of the note falling, according to 
its face, first due, occupied no better footing than 
the original payee. So, also, in Waples v. Jones, 
62 Mo. 440, pursuing the same line of decisions 
where notes made payable in three years were se- 
cured by deed of trust, which provided that if the 
interest (made payable annually) was not paid when 
it fell due, the whole debt should become im- 
mediately due, and the trustee might proceed to sell, 
it was ruled that the trustee rightfully exercised the 
power of sale on the occurrence of default as to 
the first year’s interest, requeet being made by the 
holder of the notes. 

In Stanchel v. Morton, 11 Kas. 218, the mort- 
gage debt was payable in four years, but the mort- 
gage contained ja provision, that if the annual in- 
terest was not paid when falling due, or the taxes 
were not paid when the law made them payable, 
the whole mortgage debt should become forthwith 
due. It was held in an action of foreclosure, that 
by reason of the default in the payment of taxes, 
the whole debt had become due, and a number of au- 
thorities are cited in support of the conclusion 
reached. In Whitcher v. Webb, 44 Cal. 127, the 
notes were secured by a mortgage; the notes bore 
interest payable quarterly, with the additional 
proviso, ‘“‘if default were made in this respect, 
that the notes should become due at the option of 
the holder.’’ The mortgage also contained a clause 
providing for foreclosure for the entire sum, prin- 
cipal and interest, if the latter were not paid ac- 
cording to stipulation. And in that case the 
judgment awarding foreclosure was affirmed with 
damages, the court holding an appeal which sought 
to accomplish the reversal of such judgment 
‘wholly without merit.’? Counsel for plaintiff, 
however, attempt to draw a distinction as to that 
cuse, by saying that there the provision relied on, 
was ‘in the body of the note.”” But what of that? 





If it be true where one instrument refers to 
another contemporaneously executed, relating to 
and forming part and parcel of the same transac- 
tion, that there both instruments become one in 
the eye of the law, it must incontestibly follow, 
that it makes no sort of difference in which instru- 
ment the proviso be contained. 

The case of Morgan v. Martien, 32 Mo. 438, is 
without pertinency, for there the sole question was 
whether the exoneration of a surety had been 
accomplished by means of a subsequently executed 
deed of trust, to which the surety was no party, 
containing a provision that if any of the notes were 
not paid in thirty days after due, all the notes 
should become due immediately; and it was held 
that the sarety was not released, and Judge Bay 
expressly gives as the grounds for the conclusion 
arrived at, that the deed was ‘ merely collateral, 
and intended as an additional and further security,” 
and it was not ‘‘ intended that it should operate as 
an extinguishment of the original contract, or 
should in anywise enlarge or diminish the liability 
of either party to such original contract.” And 
the subsegent remarks made in that connection, 
that ‘‘the notes could not, by the happening of 
such contingency, mature for general purposes,” 
must be construed with reference to the point then 
under discussion. Construed in this way, they are 
obviously correct, since no one would contend that 
an antecedently signed note could, without the 
consent of the surety, be made to mature at an 
earlier date than that specified in the note itself. 

The decisive point in Mason v. Barnard, 36 Mo. 
384, was that Mrs. Fithian was not a mortga- 
gor, and consequently the judgment of foreclosure 
against her was void; this was amply sufficient to 
dispose of the case, and it is quite evident that a 
remark made therein, arguendo, to the effect that 
it was not intended that the notes ‘‘should become 
due for the purpose of obtaining a judgment at 
law,” were not very carefully weighed, as on the 
theory on which that case proceeds, Mrs. Fithian 
could not have been liable, even if such had been 
the intention, because she was party neither to the 
notes nor deed of trust, both having been made 
anterior to her reception of the deed for a portion 
of the land. That case, therefore, does not pre- 
sent the feature so prominent in this, of contem- 
poraneously executed instruments making refer- 
ence to, and thus becoming incorporated into each 
other. Besides, the learned judge who delivered 
the opinion of the court in that case, concurred in 
the subsequent one of Brownlee v. Arnold, and 
himself wrote the opinion in Waples v. Jones, 
supra, announcing, in all its broadness, the view 
above expressed. 

We are not called upon to, nor do we say, what 
would be the effect of a purchase made of negotia- 
ble paper, secured by deed of trust, without any 
knowledge of a provision in such deed similar to 
the one under discussion. That point may be 
found discussed in 2 Parsons, supra. But we have 
not the slightest hesitancy as to the correctness of 
the conclusion reached, that so far as concerns the 
plaintiff, who, it must be conceded, is a purchaser 
with notice, the notes and deed of trust are to all 
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intents and purposes but one instrument. The holder 
of the notes and deed of trust, having elected to 
stand upon the rigid terms of the contract, it was 
but just to the indorser, and in order to charge 
him, that the maker should have been when the 
detault as to interest occurred, called upon for 
the payment of the whole debt which then fell due 
in accordance with the express terms of that con- 
tract; and if payment was not then made by the 
maker, the indorser should have then been notified ; 
for it cannot with any show of reason be urged 
that the notes could, under the terms of the con- 
tract, fall due for one purpose and not for another. 

If they fell due when the contingency happened, 
and because it happened, and because the parties 
upon valid consideration had thus contracted, it 
must needs follow that the face of the notes under 
the circumstances mentioned ceased to furnish any 
guide as to their maturity. é 

Again, it appears to be conceded ‘by plaintiff’s 

counsel, that upon the occurrence of default in the 
payment of interest, it was competent for the holder 
of the notes to have the property sold under the 
deed of trust. If this be true, and so it was ruled 
in Waples v. Jones, supra, then under our statute 
(2 W. S., 954, §2), the holder instead of requesting 
the trustee to sell, could have resorted to an ordi- 
nary judgment of foreclosure. In such event, if 
the mortgagor were summoned, what would that 
judgment be? Clearly that the assignee of the 
debt, recover that debt, to be Jevied of the mort- 
gaged property; and if that be insufficient, that 
the residue be levied of other goods, etc., of the 
mortgagor. 2 W. S., §§ 8 and 9, p. 955. If this be 
admitted, the correctness of the foregoing view is 
made manifest; for if the notes mature for the 
purpose of a sale under the deed of trust, then also, 
for the purpose of foreclosure; if for the purpose 
of foreclosure, then for a general judgment, and 
general purposes, for it is not to be supposed that 
a court would entertain a suit for foreclosure when 
prematurely brought. 

It seems difficult to answer this reasoning, or 
combat the force of the illustration just mentioned, 
nor does the illustration lose any of its force, if the 
mortgagor be not summoned; for still the judg- 
ment must go for the whole debt, to be levied 
alone however of the mortgaged property, and we 
are of opinion, that it conspicuously portrays the 
error of the idea that the notes might fall due for 
the purpose of asale under the deed of trust, but 
not otherwise. Being of this opinion, we must re- 
gard the result reached by the trial court as erron- 
ous, and reverse the judgment. 

All concur except Hough, J., who dissents. 

Hoven, J., dissenting. 

I dissent from the foregoing opinion, because I 
conceive it to be wrong in principle, injurious in 
its effects, and in direct conflict with the previous 
decisions of this court. 

Itis in direct conflict with the case of Morgan v. 
Martien, 32 Mo. 438. In that case it appears that 
in May, 1857, Joseph G. Martien gave two notes to 
the plaintiff, Morgan, with the defendant, James 
M. Martien, as surety, one of which notes was due 
in one year, and the other in two years. For the 


























purpose of securing said notes and others, Joseph 
G. Martien executed a trust deed containing the 
following provision: ‘If any one of said notes 
become due and remain for thirty days unpaid 
after due, then, by virtue of such default in the 
payment of any of the said notes, all the notes re- 
maining unpaid shall forthwith become due and 
payable, as though due by the face thereof; and if 
said notes or either of them shall become due by 
their tenor, or the provisions of this trust, and be 
unpaid, then this deed shall remain in full force,’’ 
etc.; and the trustees were authorized to proceed 
to sell. This deed, though bearing even date with 
the notes, was acknowledged June 9th, 1857, and 
filed for record July 16th, 1857. Suit was brought 
against the surety on the second note, and he con- 
tended that the principal in the note and the payee 
therein had, by the execution and acceptance of 
the deed of trust, altered the terms of the note on 
which he was surety, without his knowledge or 
consent, and that he was thereby discharged. The 
sole question, therefore, before the court was, as 
to the effect of the trust deed upon the terms of 
the note, and the court held that the surety was 
not discharged, because the trust deed did not 
alter or affect the time of payment of the note. 
The court said: ‘It is manifest that the deed was 
merely collateral, and intended as an additional 
and further security. So far from affecting the 
rights or remedies of the surety, it enures to his 
benefit. The object of the provision in the deed 
making certain notes mature upon the contingency 
expressed, was to enable the trustees to sell the 
property upon such contingency, and apply the 
proceeds, or so much thereof as might be neces- 
sary, to the liquidation of all the notes whether 
upon their face they had matured or not. It was 
to insure the prompt performance of the original 
contract, and not to change or alterit. It was to 
enable the trustces to apply the proceeds of the 
sale to the payment of the entire debt instead of a 
part. The notes could not, by the happening of 
such contingency, mature for general purposes, 
and hence the plaintiff could not have brought suit 
upon this note prior to its maturity, as expressed on 
its face.’ The fact that the trust deed was exe- 
cuted after the notes were made, only makes the 
judgment of the court stronger and more pointed 
against the opinion of my associates. Of course, 
it was competent for the principal parties to the 
note to change its terms, or the time of its pay- 
ment, without the consent of the surety, butin such 
event the surety would be discharged. The cvurt, 
however, held that the surety was not discharged, 
because the trust deed did not alter the terms of 
the note. 

The opinion of my associates is also in conflict 
with the decision of this court in Mason v. Bar- 
nard, 36 Mo. 384. Joseph S. Barnard executed 
five notes, one of which was payable in six months, 
and tLe remaining four in one, two, three and four 
years, respectively. To secure these notes, Bar- 
nard executed a deed of trust which provided that 
if default should be made in the payment of any 
one of said notes, ** then all of said notes, at the 
option of the holder thereof, might be considered 
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as due, and the said trustees or either of them, 
might, without waiting for the maturity of any of 
the other notes, proceed to sell,” ete. Barnard 
conveyed to Mrs. Fithian the land covered by the 
trust deed. The conveyance contained a recital, 
that, as part of the consideration therefor, Mrs. 
Fithian was to pay the notes secured by the deed 
of trust. This conveyance was a deed-poll and 
not a deed inter partes. The notes due in two, 
three and four years came to the possession of the 
plaintiff, Mason, and default having been made in 
the payment of the note due in two years, he 
elected to consider them all due, and brought a 
suit of foreclosure against Barnard and Mrs. 
Fithian, and obtained a judgment against both for 
the full amount of all the notes, and for the sale 
of the mortgaged property. This court held that 
no judgment whatever could be rendered against 
Mrs. Fithian on the notes, and that the judg- 
ment against Barnard on the notes not due on 
their face, was erroneous, on the ground that the 
provision in the trust deed declaring that all the 
notes should become due in case of default was for 
the sole purpose of distributing the trust fund, and 
-not for the purpose of obtaining a judgment at 
law upon them. 

The opinion of my associates is also in conflict 
with the decision of this courtin the case of Hurck 
v. Erskine, 45 Mo. 484. In that case, three notes 
respectively in one, two and three years, were se- 
cured by a deed of trust, which provided that “if 
said notes or interest, or any part thereof, be not 
well and truly paid when due, then all of said 
notes shall become forthwith due and payable, 
whether due on their face or not.”? Default was 
made in the payment of the first note; the property 
was sold by the trustee, and the question as to the 
distribution of the proceeds was brought before 
the circuit court by a bill of interpleader filed by 
the trustee, the notes being held by different par- 
ties. The sole question before the court was as to 
the time of the maturity of the notes, as this court 
had held in Mitchell v. Ladew, 36 Mo. 526, and in 
Thompson v. Field, 38 Mo. 320, that where a deed 
of trust secures several notes maturing at different 
dates, the notes shall be paid in the order in which 
they mature, notwithstanding they might all be 
due at the time the sale was made. The circuit 
court held that as by the express terms of the deed 
of trust the notes all became due upon default in 
payment of the first note, they all matured at 
the same time, and therefore stood on an equality 
in the distribution of the fund, and it therefore 
decreed a pro rata distribution. Judge Wagner, 
in delivering the opinion of the court, said: ** We 
do not concur in this view. A similar question 
arose in the case of Mason v. Barnard, 36 Mo. 384. 
There, by the terms of the deed of trust, the trus- 
tee was empowered to sell all the property when 
the first note fell due; and they were all to be con- 
sidered at the optien of the person holding the 
same, to be matured upon the first default. On that 
occasion we said: ‘ The reason for such a provision 
is obvious. Upon a sale of the whole property, if 
the purchase money exceeds the amount of the first 
note, it would have to lie in the hands of the trus- 











tee without interest till the succeeding note ma- 
tured, if no condition was made to the con- 
trary; and the condition inserted to elect to con- 
sider them all due was for the purpose of distribut- 
ing the trust fund to all when the property was 
sold, but for that purpose only.” When a sale has 
to be resorted to and the property sold on account 
of default in the payment of any of the notes, it 
is advisable and advantageous that they should all 
be considered due; that a final adjustment should 
be made, and the parties entitled thereto should 
receive their money, instead of suffering it to lie 
idle in the hands of the trustee.”’ 

The opinion of my associates is also in conflict 
with the decision of this court in the case of Whelan 
v. Reilly 61 Mo. 565. In that case, the plain- 
tiff had executed a note for $2,000, due in three 
years, together with six interest notes for $100 
each, maturing at stated intervals during the three 
years. The deed of trust securing the notes pro- 
vided that in case of default in the payment of any 
of the interest notes, the whole amount of the debt 
secured should become due and payable. Default 
was made as to two of the interest notes, and the 
property was advertised for sale, but before the 
sale all the costs and expenses incurred by the 
trustee, together with the amount of the two in- 
terest notes which had matured, were tendered to 
the trustee, which he refused to receive unless the 
principal note was paid. This the debtor refused 
to pay, and the property was sold. Upon his ap- 
plication the circuit court set the sale aside, and 
this court affirmed its judgment. Judge Sher- 
wood, who delivered the opinion of this court, 
speaking of the oppressive conduct of the trustee 
in demanding payment of the whole debt, said: 
** He knew the amount of the costs due him, and 
yet, when an amount sufficient to cover them, as 
well as the matured interest notes is offered, his 
lips are sealed, except to refuse the amount offered, 
unless the principal note was paid. He knewalso, 
if he knew the requirements of his position, that 
the default in the payment of the interest notes 
wes cured by the sum offered him, and therefore 
that payment of the $2,000 note should not have 
been demanded.”’ The cases of Morgan v. Martien, 
38 Mo. 438, and Mason v. Barnard, 36 Mo. 384, 
were both cited in argument, and relied upon by 
the counsel for Whelan, the plaintiff, and were fol- 
lowed by this court in that case, though they are 
not alluded to inthe opinion. The same ruling 
wus also made in the case of Whelan v. Reilly 
61 Mo. 578. 'The case of Brownlee v. Arnold, 60 Mo. 
79, is the only case I have been able to find which 
gives countenance to the decision in the case at 
bar. In that case I expressed no opinion on the 
point now in issue. That case, in my opinion, was 
incorrectly decided, and was evidently not well 
considered. None of the cases in this State, bear- 
ing upon the point under discussion, were cited in 
argument or examined by the court. Besides, the 
instrument sued on in that case, and treated as a 
promissory note, was not a promissory note, but a 
simple contract only, as it stipulated for the pay- 
ment of attorney’s fees and reasonable traveling and 
other expenses incurred in collecting the same, 
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besides waiving all relief from valuation or ap- 
praisement laws of this or any other State. The 
deed of trust does not appear in the record, but its 
legal effect, as set out in the answer and admitted 
by the plaintiff, and the agreement of the parties 
in relation thereto, might make a distinction be- 
tween that case and this. 

The sole question in Waples v. Jones, 62 Mo. 
440, was whether, under the terms of the trust 
deed, the trustee had a right to sell for the non- 
payment of interest, and the reference to Brown- 
lee v. Arnold, was wholly unnecessary, and some- 
what inexplicable, as there is not the slightest 
resemblance between the two cases, apart from 
the fact that there was a deed of trust in each. 
With the exception of Brownlee v. Arnold, I have 
been unable to fiud a single case in the books, 
which holds that the owner of a note, secured by 
a mortgage, is bound by the terms of the mort- 
gage, if he knows of its existence, although he may 
not wish to resort to, or rely upon the mortgage 
security. The argument, based upon the assump- 
tion that, in a foreclosure suit on the trust deed in 
question, judgment would be rendered for the 
whole debt, whether due by the terms of the notes 
or not, is a plain petitio principii ; and, besides, is 
completely overthrown by the decision in Mason 
v. Bernard, supra, where the precise point is de- 
liberately adjudged to the contrary, and this de- 
cision, as has been seen, was affirmed in Kurek v. 
Erskine, supra. 

The rule in relation to reading several instru- 
ments together, is well stated in 2 Smith’s Leading 
Cases, 6 Am. Ed., p. 322, in the note to the cele- 
brated case of Wain v. Warlters, as follows: ‘* In- 
struments executed at the same time, for the same 
purpose, and in the course of the same transaction, 
are, in the eye of the law, one instrument, and will 
be read and construed together, as if they were as 
much one in form as they are inaubstance. Church 
v. Brown, 21 N. Y. 315, 330. * * * To bring 
this rule into operation and interpretation, both 
need not be written at the same time, nor even 
refer to each other in terms. Cross v. Norton, 2 
Atkyns, 74. It is enough that both have or are de- 
signed to effect the same end or object, and that 
their mutual dependence and connection ap- 
pear, on comparing or reading them together, 
with the aid of such intrinsic evidence as may 
be requisite to ascertain and identify their sub- 
ject-matter.””’ 

An examination of the cases cited by the learned 
annotators in support of the foregoing rule, as well 
as the great mass of cases on the same subject to 
be found through the books, will show that this 
rule was never intended to be so applied as to make 
a negotiable promissory note and a mortgage con- 
temporaneously or subsequently executed to se- 
cure its payment, as much one instrument, as if 
they were one inform. The rule relates to an en- 
tirely differant class of cases. A note and mortgage 
do not constitute a single contract. They are sepa- 
rate instruments, executed for different purposes 
and differ in nature. ‘The mortgage is governed 
by the law of real property, and the note by the 
law merchant. Potter v. McDowell, 43 Mo. 93, 98; 








Linville v. Savage, 58 Mo. 248; Logan v. Smith, 62 
Mo. 455, 3 Cent. L. J. 384. 

All the authorities holi that the debt, which is 
evidenced by the note, is the principal thing, and the 
mortgage, which secures it, is simply an incident 
thereto. This has been repeatedly decided by this 
court. Laberge v. Chauvin, 2 Mo. 180; Anderson 
v. Baumgartner, 27 Mo. 87; Mitchell v. Ladew, 36 
Mo. 533; Watson v. Hawkins, 60 Mo. 554; Logan 
v. Smith, 62 Mo. 455, 3 Cent. L. J. 384. 

If a party relies upon a mortgage, which is noth- 
ing more than a contract under seal, of course he 
is bound by the terms of the contract, and can only 
enforce it according to its terms. But if the hold- 
er of a negotiable note, secured thereby, chooses to 
disregard, or abandon the mortgage security, un- 
doubtedly he may do so, and the note will then be 
enforced according to its terms, and the law of ne- 
gotiable paper. 

It has never been announced by any court, so far 
as my reading has extended, that a negotiable 
promissory note loses its negotiability when its 
payment is secured by mortgage. Yet, if the opin- 
ion of my associates is to obtain, that a negotiable 
note and a mortgage contemporaneously executed 
to secure it, are, in the eye of the law, but one in- 
strument, the note will not only lose its negotia- 
bility, but it will also lose its character as a promis- 
sory note, and become, in conjunction with its com- 
plement, the mortgage, an ordinary contract merely. 
It is only necessary to imagine a promise to pay 
money, and a mortgage to secure it, united in the 
same instrument, signed by the party to be charged, 
in order to see at a glance that the legal character 
of such a paper is not that of a negotiable prom- 
issory note. but of a simple contract. Apart 
from other provisions of the mortgage in case of 
default, the costs and expenses of executing the 
trust wonld render the amount to be paid by the 
promisor uncertain, and would bring such an in- 
strument directly within the rule laid down by this 
court in First Nat’] Bank v. Gay, 63 Mo. 33, 3 
Cent. L. J. 465. 

It has been repeatedly decided that the transfer 
of a note secured by mortgage, entitles the in- 
dorsee to the benefit of the mortgage security, 
whether, at the time of the transfer, he knew of 
the existence of the mortgage or not. If, however, 
the mortgage, though recorded as provided by law, 
will not charge the holder of the note with notice 
of its existence, and if the holder of the note is to 
be bound by the terms of the mortgage only when 
he has actual notice thereof, then, inasmuch as the 
negotiability of the notes will depend upon the 
fact of notice, we may have the singular spectacle 
of two negotiable promissory notes in form, com- 
plete and perfect in themselves, expressed in pre- 
cisely the same language, executed at the same 
time, and secured by the same mortgage, one of 
which may be negotiable and payable according to 
its terms, and the other not. Nay, more, the same 
note which is not negotiable ia the hands of one 
having notice of the mortgage, may be transferred 
to a party not having notice and again become ne- 
tiable. 

But if it be possible to preserve the negotiability 
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of notes secured as the one here sued on, in the 
hands of persons having notice of the mortgage, 
and the opinion of my associates seems to assert 
that it is, must the holders of second and third in- 
stallment notes, who may care nothing for the 
mortgage security and may prefer to rely upon 
their indorsers, keep themselves informed, at their 
peril, as to the ownership of the first note, in or- 
der to ascertain whether there has been a default, 
and whether the notes held by them have be- 
come due, so that they may bind their indorsers? 
Such a requirement will be a new and inconvenient 
feature in the law of negotiable paper, and the 
time of payment of a negotiable promissory note 
so secured will vary accordingly as it may fall into 
the hands of those who have, or have not, notice 
of the mortgage. 

The rule in relation to reading several instru- 
ments together is inapplicable to notes and 
mortgages. The two instruments are distinct and 
separate and full effect should be given to both, 
and to the obvious intention of the parties. This 
can only be done by following the decisions of this 
court which I have heretofore cited. 

It is a matter of common information among the 
members of the bar in some sections of the State, 
that mortgages and deeds of trust containing pro- 
visions in relation to the maturity of installment 
notes similar to those contained in the deed of 
trust in the case at bar, have been in use in this 
State certainly since the year 1847. And they 
were brought into general use in consequence of 
the litigation which terminated in the decision of 
this court in Kennedy’s Adm’r v. Hammond, 16 
Mo. 341. The object of such provisions was to en- 
able the trustee to distribute the proceeds of the 
sale of the mortgaged property in all cases, as a 
court of equity always does when the mortgaged 
property is not susceptible of division and the 
whole must be sold, though a part only of the debt 
secured is due. In Salmon v. Claggett, 3 Bland, 
Ch. 179, the chancellor said: ‘* Where a debt, 
secured by mortgage, is made payable by install- 
ments, it is well settled that the mortgage becomes 
forfeited by the non-payment of the first install- 
ment, and may be foreclosed immediately after 
that time. If a bill be filed for that purpose, the 
debtor may, however, prevent a foreclosure or sale, 
by paying the installment then due, but if he fails 
to do so, then the mortgage may be entirely fore- 
closed, or so much of the property may be sold as 
will satisfy the sum due at that time; and the de- 
cree will be allowed to stand as a security for the 
other installments as they become due—as in case 
of a judgment at law for an annuity. But fif the 
mortgaged property cannot be conveniently or 
safely sold ia parcels, then it must be disposed of 
entire, and the whole debt raised aud paid, with a 
rebate of interest on sums not due at the time of 
paying over the proceeds of the sale to the cred- 
itor. This is done from necessity, and as an*™una- 
voidable consequence of the peculiar nature of the 
ease.”” See also Mussina v. Bartlett, 8 Porter, 
284, and Baker v. Lehman, 1 Wright, 524. 

There is, therefore, nothing harsh or rigorous in 
the provisions of the trust deed vnder considera- 





tion. They are really in the interest and for the 
benefit of the mor:gagor as well as thecreditor, as 
they require the proceeds of the sale to be applied 
at once to the payment of the debt, instead of 
leaving them in the hands of the trustee without 
interest, and subjecting the mortgagor, perhaps, 
to even greater loss. 

I am, therefore, of opinion that the judgment of 
the circuit court should be affirmed. 


—__- 





MUNICIPAL CORPORATIONS — POWER TO 
BORROW MONEY—POWER TO ISSUE COM- 
MERCIAI, PAPER. 


GAUSE v. CITY OF CLARKSVILLE. 


United States Circuit Court, Eastern District of 
Missouri, March Term, 1879. 


1. WHETHER A MUNICIPAL CORPORATION pos- 
sesses the power to borrow money and to issue nego- 
tiable securities therefor, depends upon a true con- 
struction of its charter and the legislation of the State 
applicable to it. 

2. Ir HAS NO INCIDENTAL OR INHERENT AUTHOR- 
ITY, under the usual grants of municipal powers as a 
means of discharging its ordinary functions. Such 
authority may be inferred from special and extraord- 
inary powers, which require the expenditure of un- 
usual sums of money, when it is usual to execute such 
powers by means of borrowing, and when upon the 
whole legislation applicapvle to the municipality such 
appears to have been the legislative intent. 

3. THESE PRINCIPLES APPLIED. and coupon bonds 
to borrow money to erect and repair wharves, and to 
open streets, issued under the general grants of mu- 
nicipal power in the charter: Held, not to be binding 
upon the city, while other bonds, issued under a 
special act of the legislature, in payment of stock in 
companies organized to construct macadamized roads 
from the city: Held to be valid. 

4. WHERE BONDS OF A CITY are issued without 
authority for money borrowed and actually received by 
the city, the remedy against the city is not by an ac- 
tion on the bond, but to recover the money. 


On demurrer to counts 1 to 10, and 12 to17 of 
the amended petition. j 

All of the counts in the petition state for causes 
of action the making by defendant of divers ne- 
gotiable bonds payable to bearer, and all acquired 
by plaintiff after maturity. 

All of them allege the defendant to be a corpo- 
ration, incorporated (1) June 7, 1847, under the 
general law of 1845 as to the incorporation of towns 
(R. 8. of 1845, p. 552), and (2) on February 24, 
1853, under a special act approved that day, enti- 
tled ** An act to incorporate the town of Clarks- 
ville.’’ Acts 1853, p. 591 

Counts 1 and 2 allege that the bonds therein 
named were made ‘for money borrowed by de- 
fendant for the purpose of erecting and repairing 
wharves in the corporate limits of its city, and for 
otherwise improving said city.”? Said bonds are 
respectively for $2,000 and $1,000—together $3,000. 
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Counts 3 to 10 allege that the bonds named in 
them were made “ for money borrowed by defend- 
ant for the purpose of opening, clearing, gradu- 
ating, paving and improving divers streets and 
alleys in said city, and of otherwise improving said 
city.’”’ Said bonds are respectively for $1,000, 
$1,000, $1,500, $400, $400, $200, $1,000 and $500; 
total $6,000. 

The bond named in count 1 reads thus: 

‘* WHARF IMPROVEMENT BOND. 
** $2,000. No. 1. 
** City OF CLARKSVILLE, MoO., Sept. 1, 1864. 

** Ten years after date the city of Clarksville, in 
the State of Missouri, promises to pay to William 
C. Prewitt or bearer, at the treasury of said city of 
Clarksville, the sum of two thousand dollars, with 
interest at eight per cent. per anuum, payable an- 
nually on the first day of September in each year, 
upon the presentation of the coupon hereunto an- 
nexed, until the said principal sum is fully paid, 
without defalcation, for value received. 

Seal of city In testimony whereof, in pursu- 
{ of } ance of ordinance No. 106 of said 

Clarksville. J city, I, E. B. Carroll, mayor of said 
city, have hereto set my hand and caused the 
corporate seal of said city to be affixed. and the 
clerk of the city council to attest the same at the 
city aforesaid, this first day of September, A. 
D. 1864. E. B. CARROLL, Mayor. 

* Attest: J. A. MANNS, Clerk City Council. 

“Countersigned: JOHN M. CLIFFORD, City 
“Treasurer.” 

The bonds named in counts two and ten are sub- 
stantially the same in form as this, except as to 
caption, dates, names and amounts, and are headed 
** Street I mprovement bonds.’’ 

All of the counts allege payment by defendant 
of interest on the bonds during all the time they 
were running, and until after maturity, that is, for 
from six to twelve years. 

While they co not allege anything as to the use 
made by the city of the money borrowed on them, 
yet the counsel for the plaintiff states the fact to be 
that it was in each instance used for the purposes 
for which it is alleged to have been borrowed, and 
plaintiff—if it be deemed by the court to be mate- 
rial to his cause of action—will, with leave, so state 
the facts by amendment. He contended, howev- 
er, that no such averment is necessary. 

The sole question raised by the demurrer to these 
counts is, whether defendant had power to borrow 
money for the purposes alleged, and to give the 
bonds in suit for such money. 

The provisions of the charter in respect of these 
bonds sufficiently appear in the opinion of the 
court. The defendant’s population is stated to be 
between 1,000 and 2,000. 

As to counts 12 to 17, on “ Road Improvement 
bonds.”’ The allegations of these counts show that 
the bonds, declared on therein, were given for money 
borrowed to pay other bonds, previously given in 
payment of subscriptions made by defendant to 
stock in certain companies organized to build gravel 
roads from Clarksville to other points in Missouri. 

The bonds, in form, are substantially the same as 
those named in counts 1 to 10, except as to names 








of the payees, dates and amounts. The interest is 
alleged to have been paid on them during the whole 
time they ran, and until after maturity. 

The act, which is alleged as the authority for the 
subscriptions by detendant to the stock of said 
road compauies, and the issue of the bonds, is found 
in Sess. Acts of 1857, p. 302, and reads thus: 

Sec. 1. ** The city council are hereby authorized 
and empowered to levy, assess and collect a direct 
tax on all real estate within the city limits, not to 
exceed two per cent. per annum, for the purpose 
of aiding in the construction of macadamized or 
other roads, leading from Clarksville to any other 
point in the State; and for the purpose of secur- 
ing the building of such roads, they may cause 
subscriptions of stock to be made by the city to any 
company now organized, or which may hereafter 
be organized, to construct such roads. 

Sec. 2. *‘ All dividends that may be declared to 
the City of Clarksville by any such company, upon 
stock paid in from the special tax authorized by 
the first section of this act, shall be by the city 
council paid over to the real estate owuers paying 
the tax in proportion to the amount of tax respec- 
tively paid by them.”’ 

The question raised by the demurrer to these 
counts, is, whether the city had the power, under 
this act, to issue bonds in payment of stock sub- 
scribed by it, and when they became due, to issue 
other bonds for money borrowed to pay them. 

Dryden & Dryden and Enoch Pepper, for the plain- 
tiff. Wagner, Dyer € Emmons, for the defendant. 

DILLon. Circuit Judge. 

1. We areof opinion the act of 1845 (Rev. Stats. 
of 1845, p. 552) was superseded by the special act 
of February 24, 1853 (Acts 1853, p. 591), incor- 
porating the defendant city. 

Three classes of bonds are in question, headed 
and styled respectively, ‘ Wharf Improvement 
bonds,”’ ‘* Street Improvement bonds ” and * Road 
Improvement bonds.’’ The two first stand on the 
same, the last on a different ground. The former 
will be first considered. The bonds purport to be 
unconditional obligations of the city, and are ne- 
gotiable in form. They do not recite the purpose 
for which they were issued; this purpose only 
appears, if at all, from the headings. 

‘The charter of the (Sec. 13) gives the city coun- 
cil power * to erect, repair and regulate wharves ’”’ 
and *‘ to open, clear, regulate, graduate or improve 
the streets of the city.’ Section 1 creates the city 
a corporation, and provides that it shall have 
power to contract and to sue and be sued, ete., 
and ‘* may grant, lease, purchase, receive and hold 
property, real, persona) and mixed. and may 
do all other acts as natural persons; and may have 
acommon seal and alter and break the same at 
pleasure.”’ 

Section 12 gives to the council general power to 
levy taxes on property in the city, but limits such 
taxes to a rate of 4 of one per cent. 

As to the *“* Wharf Improvement bonds,” the pe- 
tition alleges that they were made “ for money 
borrowed by defendant for the purpose of erecting 

and repairing wharves in the corporate limits of its 
city, and for otherwise improving said city.”’ These 
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bonds are respectively for $2,000 and $1,000— 
together $3,000. 

As to the “Street Improvement bonds,” it is 
alleged in the petition that they were executed ‘‘for 
money borrowed by defendant for the purpose of 
opening, clearing, graduating, paving and improv- 
ing divers streets and alleys in suid city, and of 
otherwise improving said city.”” These bonds are 
respectively for $1,000, $1,000, $1,500, $400, 
$400, $200, $1,000 and $500; total $6,000. 

The demurrer to the petition upon the foregoing 
classes of bonds, is upon the ground that the de- 
fendant had no power to borrow money for the 
purposes alleged or to execute the bonds. The 
questions to be decided are, therefore, two: lst. 
Had the city power to borrow money for the pur- 
poses alleged ? 2d. If so, whether it had the power 
to execute negotiable bonds therefor? 

The charter contains no express power to do 
either, unless it is conferred by the clause in sec- 
tion one above quoted, that the city ‘* may do all 
other acts as natural persons.”” This general lan- 
guage must necessarily be restrained to such-other 
acts as are authorized by its charter or the statutes 
of the State applicable to the city, if any, and can 
not be construed to remove ail the limitations in- 
separable from corporate existence and to confer 
upon the city authority to engage in business of a 
private nature or to make its powers commensurate 
with those of natural persons. It is not, therefore, 
an express power to borrow money or to issue 
commercial paper. No such powers are in terms 
conferred. If they exist, they exist as incidental 
to the express powers to erect and repair wharves, 
and to open and improve streets, and not other- 
wise. 

As the power to borrow money and the power to 
issue negotiable paper are, though closely related, 
not identical, they will be to some extent separ- 
ately considered. And first, as to the power to 
borrow money. As the case stands it is to be taken 
that the money evidenced by the bonds now under 
consideration was borrowed in advance of any debt 
incurred in respect of the wharves or streets, and 
as a means of raising by their sale in the market a 
fund to pay for contemplated improvements of that 
character. 

The general question as to the implied power of 
municipal corporations to borrow money, and to 
execute negotiable securities therefor, has been re- 
cently much examined. The American cases on 
the subject are conflicting, and it is impossible to 
harmonize them. A careful examination of them, 
however, has left us with the conviction that the 
questions here involved are not only open to dis- 
cussion, but remain yet to be judicially settled. 
The unsettled state of the law, concurring with 
the great importance of the question, has induced 
us to examine it with care, and must be our justifi- 
cation for discussing the subject with more than 
ordinary fullness. 

The following cases favor the existence of the 
incidental powers here in question: Bank v. Chil- 
licothe, 7 Ohio, Part II., 31, (1836) ; Mills v. Glea- 
son, 11 Wis. 470, (1860) ; Williamsport v. Common- 
wealth, 84 Pa. St. 487—three judges dissenting; 








Clarke v. School district, 3 R. I. 199; Sheffield 
Township v. Andress, 56 Ind. 157. And see cases 
collected in notes to secs. 82, 407, Dillon on Munic. 
Corp. 

The following cases are opposed to the existence 
of such powers: Hackettstown ads. Swackhamer, 
37 N. J. Law 191; Knapp v. Hoboken, 37 N. J. Law, 
394; Beaman v. Leake Co. (power of counties), 
42 Miss. 237; Police Jury v. Britton (power of 
counties). 15 Wall. 566, 572; opinion of Bradley, 
J., in Nashville v. Ray, 19 Wall. 468. 

It is not proposed to examine and review these 
cases separately. In the existing uncertainty of 
the law on the subject, it is better, perhaps, to 
discuss the questions upon principle, rather than 
to risk our judgment respecting them upon one 
class of the conflicting decisions. 

Corporations in this country can exist only by 
virtue of legislative enactment, and it neces— 
sarily follows that whether they possess the power 
to borrow money or to make negotiable paper, 
depends upon a true construction of their char- 
ters and the legislation applicable to them. This 
is true of all corporations, private as well as munic- 
ipal. 

An examination of the judicial judgments in 
England and in this country shows considerable 
diversity of opinion between the English and Amer- 
ican courts as to the extent of the implied powers 
of corporations. The English courts have at all 
times wisely seta strong face against an elastic 
construction of corporate charters—the American 
courts have too often favored the existence of con- 
structive powers. 

In England, if a private corporation wishes pow- 
er to borrow money, fie power and the purposes 
for which, and the conditions on which it may be 
exercised, are expressed in the charter or constitu- 
ent acts, or in the memorandum and articles of 
association ; and the power is not held to exist un- 
less the charter or articles of association confer 
it, or unless the nature of the business for which 
the corporation is chartered or organized raises 
a necessary or reasonable implication of its exist- 
ence. 

But in this country it must be admitted that the 
courts have held quite without exception that all 
corporations for pecuniary profit, unless specially 
restrained, may not only borrow money, but issue 
negotiable paper for any corporate debt. Dillon, 
Munic. Corp., secs. 82, 407, and cases cited in notes; 
Lucas v. Pitney, 3 Dutch. N. J., 221; Hackettstown 
ads. Swackhamer, 37 N. J. Law, 191, per Beasley, 
C.J. 

The original of our municipal institutions are 
derived from England, and it is the unquestionable 
law of that country that municipal corporations 
have no power to borrow money, unless conferred 
by statute. Regina v. Litchfield, 4 Ad. & El. 
N.S. 891, 906. In the case just cited, it was held 
that there could be no recovery upon the note of 
the corporation given for money borrowed and 
used to pay the debts of the corporation. Patte- 
son, J., without saying that the lender was abso- 
lutely remediless in any form of action or suit, did 
say that he had no remedy upon the note, because 
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this is ‘‘not a trading corporation.’’ In this | United States has firmly established the doctrine 


country, municipal corporations are, by statute, in- 
vested with certain defined powers, and they are 
almost wholly dependent upon revenues derived 
from the authority given to levy taxes for the 
means of executing their municipal functions. 

In the case before us, the defendant city had, 
inter alia, the usual power to erect and repair 
wharves, and to improve streets, and to make con- 
tracts and to incur debts therefor. It had the 
power to levy taxes to raise the means to pay 
debts thus created. The amount of taxes author- 
ized to be laid in any one year was limited. It is 
entirely practicable for the city to execute its or- 
dinary municipal power and discharge its ordinary 
municipal duties without resorting to borrowing 
money. If, in erecting wharves, or improving 
streets, it incurs a general debt, it seems to us 
plainly to have been the intentioa of the legisla- 
ture, as shown by the charter, that it should be 
paid out of its ordinary revenue. It is not neces- 
sary to resort to the perilous expedient of borrow- 
ing money in advance, which may be lost, embez- 
zled or misappropriated; much less to borrow it 
on a long credit, which inevitably leads to abuse 
and extravagance, and issue therefor, as the means 
of obtaining it, its negotiable securities. There is 
an obvious and essential difference in incurring a 
debt to be paid in the usual manner out of the or- 
dinary revenues of the corporation, derived from 
taxation, and the raising of money in advance by 
a pledge of credit and the issue of coupon bonds, 
payable at a long-distant day, for sale in the 
money markets of the country. 

What are the consequences of holding that there 
is, under these circumsiances, an implied power to 
borrow money in this manner, and for this pur- 
pose? The temptation to extravagance, and the 
danger of loss have been already mentioned, and 
the history of the workings of our municipal insti- 
tutions shows that this temptation always operates 
to their injury, and that burdensome debts and 
oppressive taxation are its natural and almost in- 
evitable results. 

But this is not all. Legal consequences of a seri- 
ous nature follow from the doctrine that there is 
an incidental power to borrow money to execute 
the ordinary powers of the municipality. If the 
power to thus borrow exists, it 1s without le- 
gal limit. Its only posssible limit is the credit of 
the corporation—the amount of bonds its officers 
ean sell. Nor is this all. If the power to borrow 
money exists, then, under the view of the courts as 
almost universally held in this country, the power 
to borrow implies the further power to give, like 
any other borrower, a note, bill or bond, negotia- 
ble in form and effect for the sum borrowed; 
the time of payment and the discount to be such 
as may be agreed upon between the corporation 
and the proposed lender. The bonds may, as in 
the recent case of the city of Williamsport, be is- 
sued for an enormous amount and be sold as in 
that instance, for 67 per cent of their par value, or 
even less, and the corporation is bound. Will- 
iamsport v. Commonwealth, 84 Pa. St. 487. 

Nor is this all. The Supreme Court of the 








by a long series of well-known decisions upon mu- 
nicipal bonds, ‘‘that when a corporation has 
power, under any circumstances, to issue negotia- 
ble securities, the bona jide holder has the right to 
presume that they were issued under the circum- 
stances which gave the requisite authority, and 
they are no more to be impeached in the hands of 
such a holder than any other commercial paper.’’ 
Lexington v. Butler, 14 Wall. 282. 

Such are the mischievous and alarming conse- 
quences of the unsound doctrine, that a munici- 
pality has, by virtue of its ordinary powers and 
merely as a means of executing its ordinary du- 
ties, the power to pledge its credit by the issue 
and sale of its commercial obligations. Lt is uot 
the law. No such doctrine can permanently stand. 
Although it has taken, as yet, no deep root in our 
jurisprudence, it has nevertheless attained suffi- 
cient development to show its noxious character. 
The general, and, until a period comparatively re- 
cent, the universal practice of municipalities not 
to issue without express legislative authority bonds 
or commercial obligations as a means of raising 
loans demonstrates the non-existence of an implied 
power to do this, by demonstrating that no such 
power is necessary to enable a municipality to exe- 
cute its usual powers and to discharge its ordinary 
duties. 

We are required in this case only to determine 
the inherent or incidental power of the city to raise 
loans by a sale of its negotiable securities payable 
at a distant day. We deny any such power. 
Whether all borrowing to meet debts actually in- 
curred, under an arrangement which contemplates 
renayment out of the regular revenue, and for which 
a mere voucher or certificate of indebtedness is 
issued is ultra vires unless the authority is expressly 
given, we need not now decide. What we decide 
on this point is that the power to erect wharves 
and to improve streets conferred by the defend- 
ant’s charter does not carry with it the power to 
raise funds for this purpose by the issue and sale 
of negotiable securitiez, like those here in suit. 

Whatever doubt may be considered to exist as to 
the implied right to borrow, the want of authority 
in a municipal corporation as merely incidental to 
its usual municipal powers to issue negotiable secu- 
rities which shall be invested with all the attributes 
of commercial paper, seems, On reason and princi- 
ple, to be plain. Commercial paper had its origin in 
the conveniences or necessities of trade among 
merchants. Originally only merchants made such 
paper; afterwards the making of it was extended 
to all persons acting in their individual capacity. 
It extends to trading, commercial and other part- 
nerships, but if the partnership is not a trading 
partnership, *‘ the question,’? says Mr. Lindley, 
‘‘whether one partner has implied authority to 
bind his copartners by putting the name of the firm 
to a negotiable instrument depends upon whether 
the business of the partnership is such that deal- 
ings in negotiable instruments are necessary for its 
transactions, or are usual in partnerships of the 
same description.’”’ 1 Lindley on Part., Eng. Ed., 
213, 214. 
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As to the power of corporations to issue com- 
mercial paper, the law of Engiand is settled. In 
England no corporation, whether municipal (Re- 
gina v. Litchfield, 4 Ad. & El., N. S., 891, 906) 
or private (Bateman v. Mid. Wales Railway Co., 
L. R., 1.C. P., 499, A. D. 1866), has the in- 
cidental right to make commercial paper, except 
the Bank of England which was incorporated for 
the very purpose, and trading corporations strictly, 
such as the East India Company. We state the 
foregoing propositions after a careful examination 
of the English books. Accordingly it is laid down 
by Mr. Justice Byles, in his work on Bills, that 
‘** without special authority, expressed or implied, 
a corporation has no power to make, indorse or 
accept bills or notes.*’ Byles on Bills, 8th Eng. 
Ed., 62. Thus a waterworks company (Broughton 
v. Manchester Waterworks, 3 B. & Ald. 1), a gas 
joint-stock company (Bramah v. Roberts, 3 Bing. 
N. C., 963), or even trading companies unless such 
&@ power be essential to the purposes for which they 
are formed (Bateman v. Railway Co., supra) have 
no general or implied authority to make commer- 
cial paper. In Bateman’s case just cited the ques- 
tion for the first time arose in England as late as 
1866 as to the right of a railway company, with an 
authorized capital of £170,000, to make or accept 
bills of exchange, and it was unanimously decided 
by judges of great eminence (Erle, C. J., Byles 
Keating, and Montague Smith, J. J.) that the 
company had no such power. The acceptance was 
under seal. And it was a mistake to suppose that 
the decision rested on the technical ground that a 
corporation can only contract under seal. It was 
placed upon the broad ground that there wus no 
act of Parliament, general or special, which con- 
ferred the power. It was admitted by all the 
judges that the railway company might incur debts 
in the construction or operation of the road. ‘ But 
itis one thing,” says Keating, J., ‘‘to say that 
they shall be liable to be sued for goods sold and 
delivered or for work done, and an entirely differ- 
ent thing to say that they may accept bills in pay- 
ment.’’ And tothe same effect was the opinion of 
the other judges. 

The principle of this case was approved in the 
Peruvian, &c., Railway Co. v. Thames, &c., Ins. 
Co. L. R., 2 Ch. App. 6i7 where a general 
incidental power to issue bills of exchange and 
negotiable instruments under the Companys’ act 
of 1862 wus denied, and the power held to depend 
upon the proper construction of the memorandum 
and articles of assuciation. The companies or- 
ganized under that act may ‘communicate this 
power to their directors, but it must be given ex- 
pressly or by fair intendment in the memorandum 
and articles of association of the company, or it 
will not exist. 

We are aware that the American courts, as to 
private corporatious organized for pecuniary profit, 
have very general!y held a different doctrine and 
affirmed their implied or incidental power to make 
commercial paper. Dillon Munic. Corp., sect. 81, 
82, 407, and cases cited. But the powers of pri- 
vate corporations in this regard are not here mate- 
rial. 





The American judgments which have affirmed 
the like pcewer in municipal corporations have 
done so upon this course of reasoning. The cor- 
poration, they argue, has power to contract a debt, 
and it is assumed to be incident to that power to 
give a note or bill or bond in payment of it. Thus 
in Kelly v. Brooklyn, 4 Hill. (N. Y.) 263, Cowen, J., 
makes the basis of the judgment the erroneous pro- 
position that independent of any statute provision 
all corporations, private and municipal, may issue 
negotiable paper for a debt contracted in the course 
of their business; and other courts have, with- 
out examination, adopted thismistaken view of the 
law. Galena v. Corinth, 48 [ll]. 428; Clarke v. School 
Dist., -3 R. I. 199; Sheffield v. Andress, 56 Ind. 
157; Tucker v. Raleigh, 75 N. C. 267; Ketchum v. 
Buffalo, 14 N. Y, 356; Douglas v. Virginia City, 
5 Nev. 147; Sturtevants v. Alton, 8 McLean, 393. 

It sufficiently appears from the foregoing that it 
isa mistake to affirm that the power to issue nego- 
tiable paper necessarily or legally results from the 
corporate power to create debts. 

In England, as shown by Bateman’s case, supra, 
it is held that inasmuch as the corporation has no 
power to accept bills, it veannot be made liable on its 

acceptance, though the bill was drawn fora valid 

and binding debt. On this point Erle, C. J., says: 
‘The bill of exchange is a cause of action, a con- 
tract by itself, which binds the aceeptor in the hands 
of an indorsee for value; and I conceive it would be 
altogether contrary to the principles of the law 
which regulates such instruments that they should 
be valid or not, according as the consideration be- 
tween the original parties was good or bad, or 
whether in the case of a corporation, the consider- 
ation in respect of which the acceptance is given 
is sufficiently connected with the purpose for 
which the acceptors are incorporated. It would he 
inconvenient to the last degree if such an inquiry 
could be gone iuto. Some bills might be given 
for a consideration which was valid, as for work 
done for the company, and others as a security for 
money obtained on loan beyond their borrowing 
powers. It would be a pernicious thing to hold that, 
in respect to the former, the corporation might be 
sued by an indorsee, but in respect of the latter, 
not.’’ 

Whether we consider the question in the light of 
the nature and objects of the ordinary grants of 
municipal power, or in the light of the purposes 
which led to the invention, and which sustain the 
use of negotiable paper with the qualities attribu- 
ted to it by the law merchant, we are alike led to 
the conclusion that the mere power to create a 
municipal liability for ordinary municipal purposes 
does not carry wiih it as an incident the authority 
to raise loans by the issue and sale of commercial 
obligations. The implied power to issue vouchers 
or evidences of indebtedness for authorized and 
valid municipal debts undoubtedly exists, and it 
may be true that such vouchers or evidences of 
indebtedness, though put in the form of negotiable 
paper, are not for that reason void, but if not void 
it is clear that they derive no additional forcefrom 
that circumstance. 

The only safe as well as sound doctrine is that 
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there is no power in a municipal corporation as 
incidental to the execution of its ordinary duties 
to invest its vouchers or notes or bonds with the 
character of commercial paper. By statute or 
usage they may be transferable, but the transferee 
always takes instruments thus issued whatever 
their form cum onere. We are not now referring 
to municipal bonds negotiable in form issued by 
express legislative authority; these possess, accord- 
ing to the settled law of this country, all of the 
incidents of commercial paper. 

We have looked closely into the American cases 
against municipal and public corporations, which 
hold that it is incidental to the power to create a 
debt to give a note or bond in payment of it, but 
we have found no judgment which holds that the 
note or bond thus issued partakes of that quality 
of commercial paper which protects an innocent 
holder for value from defences or equities to which 
it would be subject in the hands of the payee. 
What we wish distinctly to hold is that this sur- 
preme and dangerous attribute of commercial 
paper can not be imparted to the issuer of munici- 
pal obligations, whatever their form, unless the 
power to do so is plainly conferred, either expressly 
or by implication by the legislature; and that no 
such implication exists in respect to debts or lia- 
bilities arising from the discharge of ordinary 
municipal duties. 

The argument against a general implied power 
in municipalities to issue commercial paper with 
all of the incidents of negotiability, may be briefly 
summarized as follows: 

For hundreds of years the original of our muni- 
cipal corporations have existed in England with- 
out it ever being contended or held that they could, 
without express authority from Parliament, issue 
such paper. On the contrary, it is there alike con- 
ceded and decided that such authority is necessary 
as the basis of the power. And such has been the 
view always practised upon in this country from the 
earliest period until avery recent date. The sound- 
ness of this view is strengthened by the almost in- 
variable practice of the legislature to confer, when 
it is deemed expedient, upon municipal and public 
corporations, in express terms, the power to bor- 
row money and issue bonds or negotiable securi- 
ties therefor. 

It isa non sequitur, as applied to municipal and 
public corporations, to affirm that this power to 
create debts implies the power to give a negotiable 
bill, bond or note therefor, which shall be invested 
with all the incidents of negotiability. Such an 
implied power is denied in England, even as to 
private corporations organized for pecuniary profit 
(other than banking or trading corporations), and 
this demonstrates that the alleged implication of 
such power in municipal corporations is neither 
logically nor legally sound; but if it be conceded 
that, as respects prizate corporations, the American 
doctrine is otherwise, and that it is rightly so, still 
it does not follow that the same rule does apply or 
ought to apply to municipal corporations. They 
are not created for trading, commercial or business 
purposes. Private corporations are more vigilant 


of their interests than it is possible for municipal — 
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corporations to be. The latter are in their nature 
governmental agencies, having in general but one 
resource with which to meet their liabilities, and 
that is by taxation, and itis upon this resource 
that creditors must be taken to rely. The frauds 
such a doctrine will enable unscrupulous officers 
successfully to practise ought to weigh with decisive 
force against its unnecessary judicial entertain- 
ment. 

It isa power without assignable limits, intrin- 
sically dangerous, and one which will not fail to 
prove baneful in the last degree. Courts, when 
called upon to establish a new doctrine, ought to 
consider not only its nature, but its consequences, 
and can not properly disregard the lessons of ex- 
perience. A judge may well tremble when he con- 
templates, in the light of recent experience, the 
disasters which such a doctrine will bring upon 
our municipalities when it shall become generally 
known that such a tremendous power to schuyl- 
erize them is lodged inthe hands of their tempo- 
rary officers. 

Sound policy and sound legal principles are 
generally coincident, and so it is here. If the 
power to issue negotiable paper is needful or ex- 
pedient for our municipalities, let it be given by 
the legislature that can prescribe the limits, pur- 
poses and conditions of its exercise, and provide 
for the payment of the liabilities which are thus 
authorized. And, finally, the argument against 
the existence of a general implied power in muni- 
cipelities to issue commercial paper, becomes, as it 
seems tous, absolutely conclusive in viewof the 
rule, wisely settled, that corporate powers, espe- 
cially powers whose exercise looks to the creation 
of public burdens, are to be strictly construed; 
and that, however convenient at times such a 
power might be, it is one which is not nec- 
essary, as shown by universal experience and 
practice in England, and generally in this country, 
to enable the corporation to exercise its ordinary 
functions, or to carry into effect the purposes for 
which it was created. It is, therefore, a power 
which does not exist. 

Our justification for this extended discussion is 
found in the fact that the doctrine here combatted 
is struggling for admission into our jurisprudence. 
It is one which, as we conceive, is founded ina 
radical misconception of sound legal principles, 
and one, moreover, whose consequences, if it shall 
be incorporated into the general law, can not be 
contemplated without anxiety. 

It follows that, since the defendant city had no 
power to borrow money in the manner attempted, 
to erect the wharf or to improve the streets, the 
bonds issued therefor are not legally binding upon 
it, and there can be no recovery upon them. Bate- 
man v. Mid-Wales Ry. Co., supra; Thomas v. Port 
Hudson, 27 Mich. 320; Hackettstown ads. Swack- 
hamer, 37 N. J. L. 191; Regina v. Litchfield,4 Ad. 
& El. N. 8.891, 906; Mayor, &c., v. Ray, 19 Wall. 
468, 480, per Bradley, J. 

It will not validate these bonds so as to make 
them the basis of a recovery, even if it be shown 
that the money borrowed was in each instance 
used for the purpose which it is recited in the bonds 
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to have been borrowed. But the plaintiff may 
amend and add, in respect of these bonds, counts 
in the nature of counts for money had and received. 
Adhering to the decision of this court (Treat, J.) 
in Wood v. Louisiana, at the last term, the present 
holder of the bonds will then be treated as the as- 
signee of the original holder or payee in respect of 
the money actually lent to the city; and if, after 
the city obtained it, the same was in fact expended 
for the erection and repair of wharves, or the im- 
provement of streets, or possibly, if expended for 
other authorized municipal purposes, under the 
authority of the city council, the amount advanced, 
with lawful interest, less payments received on 
account thereof, inay be recovered. Dillon Munic. 
Corp., sec. 730; Paul v. Kenosha, 22 Wis. 266; 
Shirk v. Pulaski County, 4 Dill., 208, 4 Cent. L. 
J.390; Oneida Bank v. Ontario Bank, 21 N. Y. 490; 
Mayor, &c., v. Ray, 19 Wall. 468, 484, per Hunt, J. 

The case might be different, even in this aspect 
of it, if the contract was one expressly prohibited 
by statute; but this is a question not unattended 
with difficulties, which it is not necessary to con- 
sider. 

II. The other class of bonds, known as ‘‘Road 
amprovement bonds,’’ were issued in renewal of 
bonds issued by the city in payment for stock sub- 
scribed to certain companies organized to build 
gravel roads from the defendant city to points in 
Missouri. Subscriptions te the stock of such com- 
panies was expressly authorized by the act of the 
legislature of February 24, 1857 (Acts 1837, p. 302), 
quoted at large in the statement of the case. 

Under the true construction of this act, in view 
of the general legislation of the State of Missouri 
at this period, on the subject of municipal aid to 
railway and other companies; the almost universal 
practice, under such legislation, to issue bonds for 
debts of this kind; the practical construction put 
upon this act by the city; the special nature of the 
authority given; the limited amount of tax author- 
ized by the charter to be laid for the ordinary uses 
of the municipality, and the decisions of the Su- 
preme Court of the United States as to the impli- 
cation of the power to issue bonds to pay for stock 
subscriptions in railways, and the generai tenor of 
the judgments of the Supreme Court of the United 
States on the subject, (Lynde v. Winnebago Co., 
16 Wall. 6, 12; Police Jury v. Britton, 15 Wall., 
572; Dillon Munic. Corp., secs. 106, 107, 407, and 
notes), and that the inference of the power to issue 
bonds is in no way inconsistent with the provisions 


_ Of the act, my judgment is (Treat, J., dissenting on 


this point), that the city was authorized to issue 
bonds in payment for the stock subscribed in those 
companies; that it would be liable to a general 
judgment on such bonds, and that on those bonds 
falling due they might be renewed by other bonds. 

The demurrer to counts one to ten of the peti- 
tion is sustained, to counts twelve to seventeen 
overruled, with leave to amend, if the plaintiff is 
so advised. Judgment accordingly, 

TREAT, District Judge: 

I dissent as to the last class of bonds named, but 
fully concur as to the other bonds. True, the dicta 
of the Supreme Court justify the conclusion in that 








respect reached in the opinion just delivered; yet 
a rigid analysis might possibly show distinguish- 
ing features. If the power conferred on a munici- 
pal corporation to do certain work or make speci- 
fied improvements is not accompanied with the 
power to borrow money or issue bonds—especially 
where a limit on the power to tax for such purposes 
is made—it seems untenable, as a legal proposi- 
tion, that such a corporation may proceed beyond 
the limits of taxation permitted, not only to incur 
a debt therefor, but to borrow money and issue ne- 
gotiable securities, cutting off all the equities be- 
tween the original parties. The various legislative 
enactments whereby municipal corporations are 
created grant different powers. Some are framed 
on a non-debt-creating policy, so that those who 
insist upon immediate expenditures shall pay for 
the same at once, and not create obligations for 
another generation, or subsequent voters or prop- 
erty-holders to pay. Other charters are framed so 
as toallow borrowing; looking to prospective bene- 
fits from present improvements and, therefore, 
permitting the payment therefor to be postponed. 
Restrictions on taxation would be useless if un- 
limited burrowing were permitted. It is for the 
legislative power to determine when borrowing is 
permissible, and for what purposes, and to what 
extent and in what form, evidences of indebted- 
ness may be issued. The rulings of the United 
States Supreme Court concerning municipal bonds, 
whereby the equities of the original transaction 
are not open to inquiry when the bonds are held 
bona fide and for value by other than the original 
holder, make it the more important to look closely 
into the powers under which such bonds are is- 
sued. 

I can detect no controlling reason for the dis- 
tinction between bonds issued for improvements 
made directly by the city and bonds issued in pay- 
ment of subscriptions to the stock of a company 
empowered to make road or other improvements, 
unless the broad doctrine is to prevail that the 
power to subscribe for such stock is to be held to 
carry with it the power to issue bonds in payment 
thereof, while the power to make improvements 
directly does not imply the power to issue bonds 
to pay therefor. 

If there were in the city charter or in the char- 
ter of the railroad corporation any authority for 
the city to borrow or issue bonds in payment of a 
subscription to shares of stock, then another pro- 
position would be presented. In the absence of 
any authority beyond that to subscribe for such 
shares, it seems to me that the equities of the orig- 
inal transaction cannot be cut off by issue of nego- 
tiable securities for the payment thereof. The ar- 
gument ab inconvenienti, always a dangerous one, 
cannot help out the absence of authority to borrow 
and issue negotiable securities. The holders of 
bonds under such a state of legislative enactments 
must rely for recovery on the doctrines announced 
in the opinion delivered and stated in the case of 
Wood v. The City of Louisiana. 

Hence my view is, that the last class of bonds 
stand in the same position as the other bonds sued 
on, and the rulings with respect thereto should be 
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consideration with respect to all of said bonds, so 
that the money really advanced for legitimate pur- 
poses may be recovered as in assumpsit, and not 
formally on the bonds which were issued without 
authority. 








SOME RECENT FOREIGN DECISIONS. 


HUSBAND AND WIFE— SEPARATION BY MUTUAL 
CONSENT — LIABILITY OF HUSBAND FOR WIFE’S 
Dests.—Eastland v. Burchell. English High Court 
Q. B. Div. 27 W. R. 290. Where a husbard and 
wife separate by mutual consent, the terms on which 
the separation is made are binding on them as long 
as it lasts; and if one of the terms fixes the amount 
of the wife’s income, she has no authority to pledge 
her husband’s credit for necessaries in the event of 
such income proving insuflicient. 


CONSTRUCTION OF CONTRACT TO MANUFACTURE 
AN ARTICLE “AS SOON AS POSSIBLE”? — DAMAGES 
FOR BREACH OF CONTRACT — NOTICE OF SPECIAL 
PURPOSE—LOsS OF PROFIT. — Hydraulic Engineer- 
ing Co. v. McHaffie. English Court of Appeal, 
27 W. R. 221. The plaintiff contracted with J 
to manufacture a pile driving machine within two 
months. Shortly afterwards, the defendant con- 
tracted with the plaintiff to make a certain portion of 
that machine ‘‘as soon as possible.””? The terms of the 
plaintiff’s contract with J were. known to the defend- 
ant. The defendant did not fulfil his contract with 
the plaintiff until after the expiration of the time 
specified in the contract between the plaintiff and J, 
and J refused to accept the machine. Held, that the 

ontract between the plaintiff and the defendant was 
to be performed ‘‘within a reasonable time,” to be 
measured, not by the particular existing staff and ap- 
pliances of the defendant’s business, but by the time 
in which a reasonably diligent manufacturer of the 
same class as the defendant would take in carrying out 
the contract. Held, also, that the defendant was liable 
for the damages and loss of profit flowing to the 
plaintiff from the breach of his contract with J. Att- 
wood v. Emery, 5 W. R. 19,1 C. B. N. 8. 110. 

DEBENTURES—BOND OR MORTGAGE—CHARGE ON 
“ESTATE PROPERTY AND EFFECTS” OF COMPANY.— 
Moor’s Case. English Court of Appeal, 27 W. R. 236. 
A company, with an office in London, incorporated 
for the purpose of acquiring land in Florence, build- 
ing thereon, and selling, mortgaging or leasing such 
property, gave power by its articles of association to 
its directors, in order to the management of the com- 
pany, to borrow money by mor*gage of any part of the 
property of the company, or by “‘bonds, debentures 
or mortgage debentures,” such bonds, etc., to entitle 
the holders to be paid out of the “moneys, property 
and effects” of the company. The company, in pursu- 
ance of these powers, issued “obligations” in the year 
1868, by each of which they purported to “bind them- 
selves, their successors, and assigns, and all their es- 


tate, property and effects,” to repay the sum of £100' 


in the year 1875, with power to the company to redeem 
a certain part of the obligations in each of the inter- 
mediate years. The bonds were payable to bearer, 
and carried interest till payment. Held, that con- 
strued in the light of the articles of association, the 
bonds constiluted a charge on the praperty of the 
company for the time being, subject to the power of 
the directors to dispose of such property in the ordin- 
ary course of the business for which the company was 
constituted. Per JAMES, L. J., that, taken per se, with- 
out any reference to the articles except to see that they 


Be 





were intra vires, the bond would constitute such a 
charge. Decision of Hall, V. C., following the deci- 
sion of Jessel, M. R., in Norton v. Florence Land and 
Public Works Co., 26 W. R. 123, L. R. 7 Ch. D. 332, 
reversed. 








ABSTRACTS OF RECENT DECISIONS. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January-March, 1875. 


City — LIABILITY OF, FOR DEFECTIVE SEWER.— 
In an action against a city for damages for injury to 
plaintiff’s goods and premises by the overflowing of a 
common sewer into plaintiff’s shop, it appeared that 
the sewer was the property of the city; but land-own- 
ers, according to an ordinance of the city, in order to 
connect their private drains with the sewer were re- 
quired to obtain the written consent of the mayor and 
aldermen, to pay their assessments, and in the mate- 
rials and construction of the drain to comply witb the 
directions and conditions that the mayor and aldermen 
might prescribe. The ancestor of the plaintiff’s land- 
lord laid a private drain from the cellar of the prem- 
ises occupied by the plaintiff, and entered the same 
into the common sewer, but there was no evidence 
that he had any authority todo so from the city or 
from its officers, or from its mayor or aldermen. The 
plaintiff offered evidence tending to show that the over- 
flow was caused by obstructions existing in the sewer 
through want of due care and attention onthe part of the 
defendant. Held, that there was nothing unreasona- 
ble in any of the provisions of the ordinance. and that 
the former owner of the land, through whom the 
plaintiff derives title, was a mere trespasser, to whom 
the plaintiff owed no duty whatever. Opinion by 
AMES, J.—Ranlett v. Lowell. 


WILL—LEGACY—CONSTRUCTION.—A testator left a 
widow, three married daughters, three sons, and the 
plaintiff, an unmarried daughter, sixteen years of 
age- To the plaintiff he gave “a home and mainten- 
ance during the time she remained unmarried.” To 
his widow he gave the use and income of all his real 
and personal estate during life, which estate included 
the homestead where the testator had always lived 
with his family. To two of his sons he gave the re- 
mainder of all his property, real and personal, in equal 
shares, upon the decease of his wife, ‘* they and each 
of them giving their personal services during my life, 
and the life of their mother, in cultivating the prem- 
ises where [ live to the best of their ability.” Held, 
that it was clear that the testator intended ‘that the 
homesteadshould continue to be the home of the family; 
and that it being non-occupied and owned by one of 
the plaintiff’s brothers, and it appearing that he is 
ready and willing to provide for her a home and main- 
tenance there, he is not bound to provide her a home 
and maintenance at another place at her election. 
Opinion by ENpIcoTT, J.—Parker v. Parker. 


VERDICT—AMBIGUITY.—In an action upon a prom- 
isory note, it appeared that it had been secured by a 
mortgage of a piano and other chattels, containing a 
power of sale. The defendant testified to several cash 
payments to the plaintiff on the note, and that the 
plaintiff had taken from him the piano on the mort- 
gage, but had not reported a sale or accounted for the 
proceeds or value thereof. The jury were directed to 
find the amount of the cash payments, and if such 
amount was not sufficient to extinguish the note, they 
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should then ascertain the value of the piano upon the 
evidence before them, and apply that, if they found 
that the plaintiff had taken and used the piano as his 
own property,to tho further extinguishment of the 
note. The verdict as returned and recorded stated 
that the jury “leave out of their estimate the value of 
the piano, one of the articles held under said mort- 
gage,” and that they found for the plaintiff in a sum 
named. Held, that the verdict as recorded was am- 
biguous, because it did not show whether the. jury 
determined that the value of the piano should not be 
deducied from the amount of the note, or made no de- 
cision at all upon that question. Exceptions sustained 
and verdict set aside. Opinion PER CURIAM—Peter- 
son v. Patrick. 


_ 
——_ 


SUPREME COURT OF INDIANA. 





November Term, 1878. 


RECEIPT ON JUDGMENT DOCKET — CONCLUSIVE- 
NEss OF.— The question presented in thw case is 
whether a receipt of payment entered by a judgment- 
plaintiff or his assignee, upon the record of the judg- 
ment, which is a lien upon real estate, is conclusive as 
against a subsequent purchaser of the property with- 
out notice, or whether, as against him it can be ex- 
plained, contradicted and set aside; Held, that as the 
law does not provide for the receipting of a judgment 
upon the record, or the effect of such receipts, they 
stand upon no other ground than ordinary receipts, 
and are subject to be explained or contradicted as 
against purchasers without notice. Such receipt upon 
the record is not constructive notice to any one nor can 
it work an estoppel in favor of any one. 61 Ind. 56. 
Judgment reversed. Opinion by WORDEN, J.—Lap- 
ping v. Breyfogle. 

VEXATIOUS BRINGING OF SUITS — STAYING PRO- 
CEEDINGS—MANDATE.—This was an alternative writ 
of mandate issued against one of the judges of the 
Marion Superior Court to,require him to proceed with 
the trial of a certain cause!pending before him, where- 
in Curtis was plaintiff and one Hare defendant. A 
case between the same parties had been pending before 
said court, and the plaintiff Curtis had dismissed the 
same, and judgment was rendered against him for costs. 
An execution issued for the costs was returned unsat- 
isfled, no property being found of said Curtis. After 
the dismissal of said cause, the plaintiff refiled his 
complaint, and upon the application of the defendant 
and a showing of the facts, the court made an order 
staying the proceedings until the costs in the former 
suit were paid. Held (WORDEN, J., delivering the 
opinion of the court), that there was no error in re- 
fusing the peremptory mandate and in rendering judg- 
ment in favor of the defendant for costs. When « 
second action is vexatiously brought by and between 
the same,parties for the same cause, the court will, by 
order, stay the proceedings in the second action until 
the costs of the former action are paid. 1 Camp. 322; 
5 Pet. 150; 12 Penn. St. 246; 4 Halst. 86-96; 1 Johns. 
Cases, 247; 6 Hill, 372. Unless the plaintiff can make 
it appear that his proceedings have not been vexatious, 
the order to stay will be granted in all cases on the as- 
sumption that they are so. 2 Wait’s Prac. 620. The 
plaintiff voluntarily dismissed his first action, and 
there was nothing shown to remove the inference that 
in doing so, and in commencing another action, he was 
acting vexatiously. Aflirmed.—State v. Howe. 

PLEADING — ALLEGATIONS NECESSARY IN COM- 
PLAINT,—'Lhis was an action by the appellee for dam- 
ages caused by the appellants digging a ditch through 
their own land in such a manner as to cause the over- 
flow of the plaintiff’s land with water, etc. A demur- 





rer to the complaint was overruled. The objection to 
the complaint was that it did not allege that the acts 
complained of were done wrongfully and unlawfully,. 
or without the plaintiff’s license or express permis- 
sion. Held, by a majority of the court, that the ob- 
jection was not well taken; that if the alleged acts 
complained of by the plaintiff were right and lawful, 
or were done by the plaintiff’s license and express 
permission, these were matters of defense to be shown 
by the defendants in their answer, or by their evidence 
on the trial, and that the complaint was good on de- 
murrer. Howk, C. J., and NIBLACK, J., dissenting, 
held that the plaintiff should have shown by the alle- 
gations of his complaint that the acts of the appellants 
on their land were wrongful and unlawful, and that 
for the want of such allegation the complaint was bad 
on demurrer. Judgment aftirmed.— Wilkinson v. Ap- 
plegate. 


—— 
—p— 


SUPREME COURT OF PENNSYLVANIA. 





January—March 1879. 


NEGLIGENCE— MUNICIPAL CoRPORATIONS — Lia- 
BILITY OF, FOR INSUFFICIENT SEWERS.—Although 
a municipal corporation is liable for damages result- 
ing from the defective construction of a sewer, it is 
not liable fora failure to construct a sewer of sufficient 
size to carry off surface drainage in u case where the 
damages to the plaintiff’s property was no greater than 
it would have been if no sewer had been built. Opin- 
ion by MERCUR, J.—Fair v. City of Philadelphia. 6 
W. N. 534. 

COMMON CARRIERS — LIABILITY OF, FOR SAFE 
CARRIAGE BEYOND THEIR OWN LINE. — A common 
carrier will be held liable for the safe delivery of goods 
beyond the termination of its own line wherever a 
special contract for such safe delivery has been made 
or an agreement to that effect is fairly deducible from 
the bill of lading. Opinion by WooDWaRD, J.— Clyde 
v. Hubbard. 6 W. N. 532. 


INJUNCTION—DAMAGES — WHEN TENANT Is RE- 
SPONSIBLE FOR NUISANCE CAUSED BY LEASED 
PROPERTY.—1. A filed a bill in equity against B, the 
owner, and C, the tenant, of certain dye-works, claim- 
ing damages for injuries caused by the dye-works to 
A’s property. The master found that C’s lease con- 
tained a covenant to keep the premises in good repair, 
and that he had operaied the works in a careless man- 
ner: Held, that C and not B was liable. 2. Thatif the 
nuisance had arisen wholly from the nature of the ¢ 
premises, the tenant would not have been liable, sem- 
ble, Opinion PER CURIAM.—Somers’ Appeal. 6 W. 


DAMAGES FOR BREACH OF CONTRACT TO FuR- 
NISH A MAN DURING His LIFE A Pass FOR HIM- 
SELF AND FAMILY.—The E. & P. R. Co. agreed to 
give D, during his life,.a free pass over its railroad for 
himself and family. In an action to recover for breach 
of this contract: Held, that the cause of action was 
the refusal of the pass, the document agreed to be 
furnished as evidence of the right of plainuff and his 
family to ride free; that this cause of action was sin- 
gle, and the measure of damages for such breach of . 
contract was the sum which such pass for plaintiff’s 
life would be worth; that though this estimate may be 
difficult, owing to the uncertainties of length of life 
and amount of travel, it must be made to approximate 
certainty as closely as possible. The burden of proof 
was on the plaintiff who knew the number of his 
family and the customary number of trips made by 
himself and them. Opinion PER CURIAM.—E£rie R. 
Co. v. Douthet. 6 W. N. 494. 
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PAYMENT OF DEBTS — DISCHARGE OF INCUM- 
BRANCES ON LAND — ASSUMPTION OF PRIOR IN- 
BUMBRANCES—W ORDS “UNDER AND SUBJECT TOA 
CERTAIN MORTGAGE DEBT.’ —1. Where land has 
been purchased incumbered by the debts of a former 
owner, the heir or devisee of the purchaser is not en- 
titled to call upon his personal estate for exoneration, 
unless the decedent had made himself directly liable 
for the debt for which the incumbrance was created. 
2. A mere covenant by the purchaser of a mortgaged 
estate to indemnify his vendor, does not make it his 
personal debt. 3. The words in a conveyance, “‘under 





and subject to a mortgage,” do not import an assump- 
tion by the purchaser of the debt, unless there exists 





special circumstances to raise a covenant to that effect. 
They import only that the vendee takes the land in- 
cumbered, and at most that so taking it at an agreed 
consideration which includes the incumbrance, he will 
indemnify the vendor to the extent of that considera- 
tion, in the same manner as if it had been paid in 
cash and so applied at the time. Opinion by SHaRs- 
WOOD, J.—Moore’s Appeal. 6 W.N. 474. 


—_—_ 
— 





SUPREME COURT OF WISCONSIN. 
March 1879. 


COMMON CARRIERS—SPECIAL CONTRACT — PRAC- 
TICE—BILL OF EXCEPTIONS.—1. Where the bill of ex- 
ceptions is not stated to contain all the evidence bear- 
ing upon specific questions of fact submitted by the 
court to the jury, it must be presumed that there was 
evidence to support the findings of the jury upon the 
questions. 2. In such case, also, it must be presumed, 
in the absence of proof to the contrary, that the 
evidence was such as to support the instructions, so 
far as they rest upon assumption of fact. 3. The lia- 
bility of a common carrier, as such, attaches to goods 
received by it for carriage from the time of such re- 
ception, and while they remain in its warehouse be- 
fore the actual carriage begins. 4. One who ships his 
own goods consigned to a person who hasa special 
contract with the carrier for the carriage of goods ut 
reduced rates at the owner’s risk, and afterwards ac- 
counts with his consignee for the freight charges paid 
by the latter on the goods at the reduced rates, will not 
be held to have ratitied the contract as one for the car- 
riage of such goods at his risk, unless it appears that 
he had notice of such contract. Opinion by Lyon, J. 
— White v. Goodrich Trans. Vo. 

NEGLIGENCE — CONTRIBUTORY NEGLIGENCE.—1. 
While, in a proper case, and perhaps in most cases, 
the question of negligence is forthe jury, yet where 
negligence conclusively appears, whether by averment 
or by undisputed evidence, the court must so hold. 2. 
In an action for injuries alleged to have been caused by 
defendant’s negligence in leaving a narrow passage- 
way between its depot and a canal, undefended by any 
railing along the canal, such passdge-way being 
the only way of access tor teams for delivering or 
receiving f ht at said depot, and being so nar- 
row as to leave hardly sufficient room for two 
wagons going in opposite directions to pass each other 
without forcing the outer one into the canal, the com- 
plaint shows that plaintiff, with knowledge of the dan- 
ger, voluntarily attempted to drive his wagon loaded 
with goods along the canal side of such passage-way, 
and pass another wagon thereon, and in so doing met 
the injury complained of, from his horse becoming 
frightened and backing into the canal: Held, that these 
averments show contributory negligence. Opinion by 





LYON, J.—Goldstein v. Chicago, etc. R. Co. 
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REPORTS OF CASES ARGUED AND DETERMINED in 
the Circuit Court of the United States for the Second 
Circuit. By SAMUEL BLATCHFORD. Vol. 14. New 
York: Baker, Voorhis & Co. 1879. 

REPORTS OF CASES ARGUED AND DETERMINED in 
the District Court of the United States within the 
Second Circuit. By ROBET D. BENEDICT and BENJ. 
LINCOLN BENEDICT. Vol. 8. New York: Baker, 
Voorhis & Co. 1879. 


The fourteenth volume of Blatchford’s Reports in- 
cludes over 600 pages,containing cases decided between 
October, 1876, and July, 1878. The eighth volume of 
Benedict has over 650 pages, and the cases reported 
were passed upon from January, 1875, to December, 
1876. The former volume abounds specially in patent 
cases, and in the latter admiralty and bankruptcy 
adjudications are most frequent. In the former 
are the following decisions of general interest: 
A carrier can not limit its liability by conditions 
printed on the back of a receipt: Ayres v. Western 
Railroad Co. That a person who has sold an article 
which infringes a patent sold it as the agent of another, 
and has no interest in it, is no ground for refusing an 
injunction against him: Maltby v. Bobo. An admin- 
istratrix appointed in New York, sued in that State a 
New Jersey corporation to recover, for the benefit of 
the next of kin of the intestate, damages for the death 
of the intestate, caused by the negligence of the corpo- 
ration, the right of action being claimed under a stat- 
ute of New Jersey. Held, that the action could not be 
maintained: Mackay v. CentragZ R. Co. The exclu- 
sive use of a tin pail, ornamented, and used to contain 
paper collars for sale, can not be claimed asa trade- 
mark. Harrington v. Libby. 


A considerable change in the personnel of the Fed- 
eral bench in the Second Circuit since the last issue of 
these reports is to be noted. On January 26, 1878, 
Alexander 8. Johnson, the circuit judge, died, and 
Judge Blatchford was appointed his successor. The 
seat in the di8trict court thus left vacant was filled by 
the appointment of Wm. G. Choate. In March, 1877, 
David A. Smalley, of the District Court for Vermont, 
died, and was succeeded by Hoyt H. Wheeler. 








QUERIES AND ANSWERS. 


QUERIES. 

[The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
will be thankfully received, and due credit given when- 
ever requested. The queries must be brief; long state- 
ments of facts of particular cases must, for want of space, 
be invariably rejected. Anonymous communications are 
not requested.]} 

*,* The following queries received during the past month are 
respectfully submitted to our subscribers for solution, by re- 
quest of the senders. It is particularly desired that any of our 
readers who have had similar cases, or have investigated 
the principles on which they depend, will take the trouble 
to forward an answer to as many of themas they are able. 


20. WOULD A STATUTE PROVIDING that bills of ex- 
change, drafts, promissory notes and contracts, paya- 
ble or to be executed upon Sunday, shall be payable or 
performable upon the business day next preceding, 
have any effect upon a post-dated check? E. P. 

21. A OWNED A LOT OF LAND in the State of Ken- 
tucky not worth more than $1,000, and on which 
he lived with several small children. At his death his 
minor children broke up housekeeping. Are they en- 
titled to a homestead in said property against the cred- 
itors of A? J. B. K. 
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ANSWERS. collection and credit, and D had made advances to C 
No. 18. on the strength of it. Bk. of Metropolis v. New Eng- 


[8 Cent. L. J. 307.] 

In construing a will the intention of the testator 
should govern, provided his intention does no violence 
to the rules of law. 4 Kent’s Com. (7th ed.) 596. That 
intention should be ascertained on grounds of a judi- 
cial nature. 2 Jarman on Wills (2d Amer. ed.) p. 223. 
By the first clause of the will under consideration, the 
testator, in clear and unmistakable language, gives to 
John Gray two-fifths of his estate absolutely. In the 
subsequent clause there is no intention or attempt on 
the part of the testator to alter the quantity of the es- 
cate given John Gray in the previous clause; but it is 
simply a condition against alienation; and the direc- 
tion that the title shall be taken in the name of John 
Gray’s children is a device to hinder alienution. The 
whole of the subsequent clause being an attempt to 
restrain John Gray from aliening what is his absolute 
property, it is void. 4 Kent’s Com. (7th ed.) 135. Any 
condition that is inconsistent with absolute owner- 
ship, when annexed to a devise in fee simple, is void. 
1 Jarman on Wills (2d Amer. ed. 680); Bradley v. 
Piexoto, 3 Vesey, Jr. (Perkins’ Notes), p. 324 and note 
(a); Jackson v. Buli, 10 Johns. (N. Y.) 18; Brit- 
ton v. Twining, 3 Merivale, 18. A trust inconsistent 
with a fee is void, if annexed to an absolnte bequest. 
Mainnaring v Baxter, 5 Vesey, 460. The subsequent 
clause, upon analysis, will be found to give the chil- 
dren of John Gray no interest in the property be- 
queathed to their father; and a prior absolute bequest 
will never be restricteg to a less estate, unless the re- 
striction is clearly intended by a subsequent clause, 1 
Jarman on Wills (2d Amer. ed.), p. 394. In several 
instances inconsistent words engrafted on a prior clear 
and express devise, have been rejected. 1 Jarman on 
Wills, p. 400. While the direction that the bequest to 
John Gray shall be invested in real estate is an equita- 
ble conversion, yet the bequest being to John Gray ab- 
solutely, he would have the right to take the property 
in its actual, unconverted state, and prevent the con- 
version. 2Story’s Eq. Jur. § § 793, 1218. Hence, we 
conclude that John Gray takes the bequest freed from 
all conditions or limitations. 

Flemingsburg, Ky. W. A. S. 





No. 10. 


[8 Cent. L. J. 240.] 

A gift of the drawer’s own check on a bank in which 
he has a deposit, does not operate as a donatio causa 
mortis. \Itis not an assignment of the fund, but a 
mere order or authority to the payee to draw the 
money. As it is without consideration, it is revoked 
by the death of the drawer. Simmons v. Savings So- 
ciety, 831 Ohio St. 59; Second Nat. Bk. of Detroit v. 
Williams, 13 Mich. 282; Tate v. Hilbert,2 Ves. Jr. 118; 
Thompson on Bills, 244; Morse on Banks and Banking, 
260; Bank of Republic v. Millard, 10 Wall. 152; Daniel 
on Neg. Inst., § 26; Byles on Bills, 175. Of course, if 
the money was drawn before the death of the drawer, 
the transaction would be closed, and the administra- 
tor could not recover the money, unless for the benefit 
of creditors. Cc. M. F. 

Topeka, Kas. 





No. 15. 
[8 Cent. L. J. 287.) 

The money collected by D belongs to A, and he can 
bring his action directly against D to recover it. War- 
ner v. Lee, 6 N. Y. 144; McBride v. Farmers’ Bk., 26 
N. Y. 450; Scott v. Ocean Bk., 23 N. Y. 287; Union Bk. 
y. Johnson, 9 Gill & J. 297; Lawrence v. Stonington 
Bk., 6 Conn. 521. It would be otherwise if there was 
no indorsement on the draft to show that it was for 





land Bk., 1 How. 234. The insolvency of C would pre- 

vent his assignor from collecting the money, and turn- 

ing the same with the general funds of the estate. 
Topeka, Kas. Cc. M. F. 


NOTES. 











JUDGES KREKEL and CALDWELL of the District 
Courts for the Western District of Missouri and the 
Eastern District of Arkansas, will supply Judge 
Treat’s place during his absence.——Mr. John A. 
Finch, of Indianapolis, who has made a study of insur- 
ance law, and has twice represented Indiana as Special 
Commissioner of Insurance in conventions of commis- 
sioners, has just been appointed by the Governor of 
Indiana chairman of a commission formed to codify 
the present insurance laws of that State, and to pro- 
pose a new law covering the whole subject. The other 
members of the Commission are the Auditor and At- 
torney-General of the State. Mr. Finch has been a 
frequent contributor to the columns of this JOURNAL 
during the past three years.—A movement is on foot 
among the Ohio bar to make the office of clerk of the 
State Supreme Court appointive instead of elective. 





Chief Justice Durfee, of the Supreme Court of 
Rhode Island, has given a decision which strikes a 
blow at expensive municipal festivities in that State. 
In 1878, the ship-of-war Bellerophon, with two other 
British frigates, visited Newport Harbor. The city 
council, much impressed by the presence of a Vice- 
Admiral, R. N., and mindful of the duties of hospital- 
ity, gave to the mariners a ball and banquet at an ex- 
pense of $2,950. The persons who furnished the feast 
and the music and the etceteras generally, have never 
received the money, and probably never will, at least 
from the City of Newport. The tax-payers, some of 
whom were invited to the dinner and ball, and some 
whom were not, have obtained from the Supreme 
court an injunction restraining the city treasurer 
from paying the expenses of the reception. Judge Dur- 
fee holds that there was no authority for incurring the 
expense which the tax-payers are asked to pay—the 
cost of fiddling which they did not hear, of wine 
which they did not drink. ‘The city,” says the chief 
justice, “neither danced at the ball nor feasted at the 
banquet. It got nothing substantial out of them. The 
city neither bargained for nor enjoyed thein.’”? The 
hardship to which those who furnished the entertain- 
ment are subjected is admitted, but it is held that they 
should have exercised greater caution. Judge Durfee 
regrets the predicament in which they find themselves, 
and intimates that those who shared in the pleasures 
should come forward and help to foot the bills, which 
we are pretty sure that they will not do. A similar 
question was settled in the same way in New York 
thirty years ago, in Hodges v. City of Buffalo, 2 Denio, 
110, and in the recent case of Law v. People, 6 Cent. 
L. J. 248, the Supreme Court of Illinois held that the 
City of Chicago did not possess the pow@p under her 
charter to use money raised by taxation for the pur- 
pose of entertaining official visitors.——A curious will 
case has recently been decided in France respecting the 
property of Gustave Courbet, the distinguished 
painter. After his death in Switzerland, where he 
had taken refuge, owing to his connection with the 
Commune, a portrait of himself was found, on the 
back of which was written: ‘This is my will. I ap- 
point my sister, Juliette, general legatee of all my 
property. Written by me, Tour-de-Peilz, 3d of June, 
ante The will was presented to the court and sus- 

ained. 
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